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V. 


SIR HENRY JAMES, Q.C., M.P. 


IR HENRY JAMES, the great lawyer 
\J who refused the Lord Chancellorship 
for political conscience’ sake, has had a 
strange and eventful history. His father, 
Mr. Philip Turner James, practised as a sur- 
geon in Hereford, where the future Attorney- 
General was born on Oct. 30, 1828. He was 
educated at Cheltenham College, upon the 
Council of which he is still a highly popular 
member. After leaving school, James came 
to London, and was apprenticed to Scott 
Russell, who, with the aid of the famous 
Brunel, engineered the ‘“ Great Eastern.” 
But fortune had a greater if not a wealthier 
career in store for the young apprentice 
than a partnership in a firm of ship-builders. 
In the suburb of Greenwich there was situ- 
ated at that time one of those old-world 
clubs, half public-houses, half debating-so- 
cieties, which figure so prominently in the 
literature and in the literary history of the 
eighteenth century. (Every one knows where 
Lord Thurlow got his first brief.) It was 
called the Belvidere ; no one hears or knows 
anything of it now, but at the time of which 





we write it was a real and living force with- | 


in and beyond the immediate neighborhood. 
Every class of society, every profession and 
trade, every mode of thought and speech, 


of belief and disbelief, sent its representatives | 


there. Many of those who frequented the 
Belvidere afterwards became famous men, 
and handsomely acknowledged its value as 
a training-school for future success. 

No better education for a Nisi Prius law- 
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yer could well be conceived than to take a 
prominent and habitual part in the debates 
of this old-fashioned rhetoric club, where 
the atmosphere was so free, if not from to- 
bacco-smoke, at least from conventionality ; 
where discussion was bounded only by the 
limits of human speculation ; where argu- 
ments were exchanged with a vigor worthy 
of Milton and Salmasius, and where minds 
of all fibres came into constant contact. Be- 
tween the lawyers and the laymen in any so- 
ciety, a line of demarcation seems inevitably 
to be drawn. Ill-disposed persons might 
perhaps say that when the wolf is on one 
side of the stream, the lamb instinctively 
selects the other. The Belvidere was no 
exception to the rule. : It was divided into 
two regular factions or. parties, —the one 
lay, the other legal. At the head of the lat- 
ter were Parry and Joyce, who afterwards 
gained great names for. themselves in West- 
minster Hall. At the head of the former 
was Henry James.. Popular, vivacious, and 
brilliant, he threw himself with ardor into 
the mock — yet from an educational point of 
view infinitely serious — debates which were 
held in this old-world inn. Soon he became 
conscious of his powers as an orator and 
debater, and forsook his quondam friends to 
join the ranks of his quondam rivals; he 
was admitted a student of the Middle Tem- 
ple on Jan. 12, 1849, and was duly called to 
the bar on Jan. 16, 1852, sweeping the high- 
est prizes which his society had to offer be- 
fore him. | 
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A few years later the court of the Lord 
Mayor of London, which had long been 
closed against all legal practitioners save 
the old city pleaders, who are said to have 
bought the exclusive right to audience with- 
in its walls, was thrown open to the whole 
profession. Westminster Hall then, like the 
High Court of Justice now, was crowded 
with able but briefless barristers. Nothing 
loath, these young gentlemen turned their 
energies towards the Guildhall, where the 
Mayor’s Court was held, and soon destroyed 
the monopoly of the city pleaders in fact, as 
the legislature had destroyed it in theory. 





James would be no party to the policy which 
expressed itself in the great Home Rule 


| bill; he put aside the prize which he so 


Foremost among the counsel whose early | 
| Sir Henry James gave in his speech against 


reputation was made in the Mayor’s Court, 
were Henry James and his old rival of Bel- 
videre notoriety, Mr. Serjeant Parry. These 


two soon distanced all competition, and re- | 
| — that we have come to a parting of the 


appeared in Westminster Hall with clients 
and briefs and money. In the old Court of 
Exchequer there were two little pews situ- 
ated one at either end of the front row of 
seats. The occupants. of these pews were 
called the Tubman and Postman respectively, 
and were chosen by the Chief Baron from 
the members of the bar who practised be- 
fore him. These offices seem to have car- 
ried with them at least latterly no duties, 
and only one formal privilege, — the para- 
mount right of pre-audience. But they were 
eagerly coveted as marks of distinction, and 
as a rule were conferred only on men whose 
names were already honorably known in 
the legal profession. In 1867 James was 
appointed Postman in the Court of Ex- 
chequer. 

Two years later he became a Queen’s 
Counsel (June, 1869). In January, 1870, 
he was made a Bencher by the Middle Tem- 
ple. The Solicitor-Generalship, the honor 
of knighthood, and the Attorney-Generalship 
awaited him in 1873. From 188o till the 
fall of the Gladstone ministry in 1885, he 
was again the first law-officer of the Crown. 
In 1886 Mr. Gladstone came back to power, 








and offered the Lord Chancellggship to his | 


trusty Attorney-General. But Sir Henry 


richly deserved, and Sir Farrer Herschell 
ascended the woolsack. One ingenious per- 
son, whose name has escaped our memory 
and is not worth remembering, has the har- 
dihood to suggest that Sir Henry James 
refused the Chancellorship knowing that he 
would not be re-elected Member of Parlia- 
ment for Bury. It may be sufficient to state 
that the Lord Chancellor does not sit in the 
House of Commons, and that no re-election 
was necessary. Most men will be disposed 
to accept the explanation of his conduct that 


the first reading of the Home Rule Bill. 
“Tam aware,” he said, “that it has now 
become a trite saying — every one says it 


ways, and must make our choice. So far as 
I am concerned, there were two paths open 
to me. There was one which offered many 
attractions for me. My old colleagues had 
gathered upon it; and although their language 
has somewhat changed since the days of 
our association, yet I think I would have 
recognized their voices, and it is possible 
that a word or two of welcome may have 
fallen upon my ear. I should, too, have had 
the privilege—to me the great privilege 
—of following, with, however, an unequal 
step, a leader whose later triumphs, if I 
am not permitted to say I have shared, at 
least I have been allowed to witness. But 
I had to look beyond these inducements. I 
had to look to what this path leads; and as 
far as my erring perception goes, it leads to 
nothing except confusion and chaos, — 


‘Red ruin and the breaking up of laws.’ 
So, sir, I have turned to another path, dark 


and uncertain I admit, and rendered more 
difficult and dangerous by the acts of men 


| who ought to have guarded it more carefully ; 


yet I declare that through the shadow that 
envelops it, men who have venerated our 
Constitution may trace landmarks sufficient 
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to guide us to ends and results which will 
strengthen yet the power of a people, and 
maintain untouched the Empire of our 
Queen.” 

Separated as the Liberal Unionist party 
now is, by four years of bitter controversy 
and by the widest differences of political 
opinion, from their old associates, and stead- 
fastly refusing as they still do, in spite of 
their numerical weakness, to coalesce with 
the Conservatives, it seems improbable that 
Sir Henry James’s fidelity to principle will 
receive the outward and visible recognition 
which it deserves. Yet the unanimous voice 
of the legal profession has declared him wor- 
thy to be had in honor, and history and pos- 
terity will affirm the verdict. The present 
Parliament contains comparatively few law- 
yers who are good politicians, and only one 
who has displayed some of the qualities of 
statesmanship. Sir Charles Russell, Sir Rich- 
ard Webster, Mr. Lockwood, and many others 
enter the House of Commons wreathed with 
the laurels of forensic victories, and forth- 
with sink into relative insignificance. Their 
debating powers are as keen as ever, but the 
atmosphere and the ground and the condi- 
tions of the contest have all been changed. 
With the exception of Sir Henry James, Sir 
Edward Clarke, Mr. Finlay, and Mr. Asquith 
are the only English lawyers in the House 
of Commons who are regarded by their lead- 
ers as really skilful and effective henchmen 
in a critical struggle. Sir Henry James's 
parliamentary reputation is quite as high 
as his legal. There is hardly a volume of 
Hansard which does not contain striking 
instances of his powers as a debater. His 
defence of Mr. Justice Keogh, in the riotous 
discussion to which the Galway Election Pe- 
tition gave rise ; his reply to Mr. Goschen, 
who is the greatest master of destructive 
criticism in the House of Commons, on the 
second reading of the Franchise Bill in 








1884; and his speeches in defence of the 
Irish policy of the Government, may be 
taken as typical examples. But Sir Henry 
James’s management of the Judicature and 
the Corrupt Practices Acts called forth the 
admiration and enthusiasm of his party, and 
gained credence for the rumor which was 
current after the general election of 1880, 
that he was about to become Home Secre- 
tary. The excitement of political life, and 
possibly the constitutional indolence with 
which his friends credit him, have prevented 
Sir Henry James from becoming a very 
great lawyer, in the sense in which those 
terms are applied to Cairns and Selborne, 
and his own compeer, Sir Horace Davey. 
That he could have placed himself on a 
level with the foremost men of his day, no 
one doubts. Sir Henry James has very re- 
markable natural gifts, —a singular facility 
in mastering and reproducing complicated 
details, and a keen insight into character 
and motives. As a cross-examiner he is 
second only to Sir Charles Russell; as an 
advocate, he rises to heights to which Sir 
Charles Russell never attains. In literary 
perception, and in the power of literary ex- 
pression, he has no living rival at the Eng- 
lish bar. 

His appearance is familiar to every one 
who has had occasion to frequent the Eng- 
lish courts. A tall man, with iron-gray 
hair, gray whiskers, dark, sunken, pene- 
trating eyes, high brow, and clear-cut lips, 
Sir Henry James can neither come nor go 
without observation. His voice is husky till 
it is raised and cleared by strong feeling, 
and he speaks rapidly and with frequent 


gestures. He is the doyen of the English 
bar. No one is more popular, no one car- 


ries popularity more gracefully. If he were 
raised to the Chancellorship to-morrow, not 
a murmur of discontent would challenge the 
appointment. Lex. 
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BRACTON AND HIS RELATION TO THE ROMAN 


Dh. WW. 


MONG the earliest writers on the Com- | 


mon Law of England, and one of great 
authority, was Bracton, whose treatise “de 
Legibus et Consuetudinibus Anglia” is the 
subject of the present “ screed.” 

Henry de Bracton—or de Bretton, as he 
was sometimes called — was one of the Eng- 
lish Justices Itinerant in the reign of King 
Henry III., and wrote about the year 1250. 
He was a doctor of the University of Ox- 
ford, where he took the degree of J. U. D.; 
and although he wrote in “ Middle Latin,” 
his style is clear and even elegant, and his 
manner of giving definitions of law terms 
and reasons for laws bears a striking resem- 
blance to-the writers of the Pandects, in their 
definitions and reasons. In their zeal to 
prove an English origin for the common 
law, a very few writers have been disposed 
to deny the authority of Bracton; but they 
have wholly failed to prove the grounds of 
their dissent, or give any good reasons for 
their opinion, while nearly all subsequent 
judges and writers have adopted his exposi- 
tions of the law without qualification or 
doubt; and no one at this day can doubt 
but that the law as laid down by Bracton 
was the then accepted law of England. 
Bracton antedated all the Reporters that are 
known to us. The Year Books were not 
then written. 
and the law, 
whose works are known to us, except Glan- 
ville, and the “ Mirror of Justices.” 

Glanville wrote his “de Legibus” in the 


commentators on common 


preceding reign, and only a few years prior 
to Bracton; but Glanville’s 
cerns the various kinds of 
courts, —in other words, 
jurisdiction and practice, and not a trea- 
tise on the system of law administered by 
the courts, any comments on the legal prin- 


treatise con- 
writs and the 
a work 


was on 





He antedated all the writers | 


CIVIL LAW. 


EDWARDS. 


wise. The same may be said about the 
“Mirror of Justices ;” thus Bracton becomes 
the earliest writer who ever compiled the 
general body of the common law into a 
system. Whence, then, was that system of 
laws derived? Where and when did they 
originate ? Were they to any extent de- 
rived from the Roman civil law, and the 
feudal law of Europe, or were they an un- 
derived and indigenous body of laws, grown 
up out of Acts of Parliament, councils, and 
the customs and practice of the courts 
“time out of mind”? This is not by any 
means a new question. A manifest reluc- 
tance has been displayed by Coke, Black- 
stone, and a few other writers on the common 
law of England, to concede that the common 
law was derived from the Roman civil law, 
or that it even borrowed any material por- 
tion from it. The continental civilians, on 
the other hand, always claimed that the 
common law judges and lawyers often guoted 
the civil law as law, but did not c¢e it. They 
seemed to take pride in the indigenous, rather 
than the exotic origin of their law. Has any 
one ever given a clear and satisfactory ac- 
count of the rise and growth of the common 
law? Lord Coke, in the preface to his Eighth 
and Ninth Reports, attempts to give a short 
history of the rise of the common law; but 
the impartial reader must confess that this 
account is meagre, obscure, and unsatisfac- 
tory, and unsupported by facts. It falls far 
short of establishing the existence of an in- 
digenous body of laws by which a common- 
wealth could be governed. At an early 
period in the history of the common law 
the English were a barbarous people, and 
land and cattle composed their chief wealth. 
Commerce and manufactures and the arts 
had not yet been transplanted into England 
' would 


to any great extent, and hence we 


ciples being rather incidental than other- | expect to find the laws chiefly concern per- 
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sons, crimes, cattle, and land. The feudal 
system, having been invented by the con- 
tinental conquerors, was introduced into 
England, and thus became the foundation 
of the law governing landed property. In 
this article I do not propose to consider 
Bracton’s treatment of the criminal law, 
nor of the law of wills and testaments and 
probate matters, as they are not adminis- 
tered in the king’s courts, but in the eccle- 
siastical courts, which confessedly follow the 
civil law. Leaving out of view, then, these 
branches of the law, from what source were 
the other laws derived which constituted 
what is called the common law in cevil mat- 
ters? Where did Bracton find the body of 
law on which he commented? Evidently 
not, like many modern writers, from the re- 
ports of cases published, for there were 
none ; but there, no doubt, were cases held 
in memory and tradition, which he used, as 
he sometimes cites M. de Pateshull’s rulings 
as authority, but they constitute a very small 
portion of his law; nor did he get his law 
from previous common law writers, for there 
were none, and he cites none. But he pro- 
fesses to obtain his law from a diligent 
search among the judgments of the just, 
and their deliberations and responses, and 
compiled into one summary whatever he 
found worthy of note, under the order of 
titles and paragraphs, for a perpetual mem- 
ory of the thing. (Bract. fol. 1,4] 3). It may 
be observed here that he cites no definite 
source ; and what were the “ vetera judicia 
justorum” which he so diligently scruti- 
nized, he does not here inform us, but his 
work itself sufficiently shows. There are 
certain ear-marks, so to speak, by which 
the matter may be traced to its source. A 
careful examination of Bracton’s treatise “de 
Legibus” will show the following facts re- 
garding his work; and as he was a doctor 
of the civil law and well acquainted with 
it, the analogies and coincidences herein 
considered lead to the conclusion that his 
“de Legibus” was largely taken from the 
Institutes and Pandects of Justinian, so far 





as civil matters are concerned, as above 
limited. It will be observed that the In- 
stitutes and Pandects both set forth in a 
proem that two things are necessary to a 
prince; namely, arms and laws, — arms that 
he may subdue his enemies, and laws that he 
may properly govern his subjects. Such is 
the beginning of the Roman jurisprudence ; 
and in a similar manner Bracton begins by 
declaring that the same two things are 
necessary to a king, and for the same rea- 
sons given in the Institutes. He also recog- 
nizes the distinction between jus and /ex, 
as defined by the civil law. “Jus est ars 
boni et equi” (Dig. 1, tit. 1, de Jur.), or an 
unwritten law, as we would say; while /ex 
is defined as “ Lex est commune przcep- 
tum virorum prudentium consultum, delic- 
torumque, quz sponte vel ignorantia con- 
trahuntur coercitio communis reipublice 
sponsio ” (Dig. 1, 1. 1, de Leg.), which Brac- 
ton defines in the very same words (Brac. 
de Leg. et Cons., fol. 2, 4] 1). And Bracton 
further observes that J/er signifies “omne 
quod legitur,” — everything which is read, 
or written law (statute law); but he further 
says that /sa and jus may be considered the 
same thing; and while he defines /er in the 
very words of the Digest, he never gives a 
hint as to where he obtained his definition. 
He explains that while other countries use 
“leges et jus scriptum,” England alone 
uses a “jus non scriptum,” and “ customs,” 
thereby implying that statutes at that time 
formed little or no part of the law of Eng- 
land. The compilers of the Digest give a 
brief historical account of the origin and 
rise of the Roman law; but Bracton does not 
attempt to give a history of the laws and 
customs by which England was governed. 
The English or common law being then a 
‘jus non scriptum,” it was not a /er, or stat- 
ute law derived from Parliament or a decree 
of the king. From whence came it, and 
why is Bracton so reticent on the subject 
of its origin ? 

Bracton next proceeds to define jus¢ztia as 
the constant and perpetual desire of render- 
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ing every one his right (fol. 2.) Both the idea 
and the language are those of the Digest. So 
he also shows that the term jus sometimes 
means natural law or right, sometimes 
signifies civil law, sometimes the przetorian 
law, etc.; for the prztor is said to admin- 
ister justice, even when he decrees unjustly, 
because relation is had, not to what the 
pretor actually has done, but to that which 
the prztor ought to do (fol. 3); and this illus- 
tration is taken verbatim from the civil law 
(Dig. 1, tit. 1, 1. 11) without any reference 
or citation. He gives numerous other ex- 
planations of the term just7tia, and winds 
up with “ Quod percipit honeste vivere alte- 
rum non ledere, jus suum cuique tribuere,” 
— the exact words of the Digest. So also 
his definition of Jurisprudence (fol. 3) is the 
language of the Digest (1, tit. 1,1. 10). His 
classification of law is much the same. 

He treats of the status of persons in the 
same order, often using the same words and 
sentences in his definitions as are used in the 
Digest. He tells us that servus is derived 
from servando, preserving, because the com- 
manders sold their captives, and thus pre- 
served them, instead of killing them, — pre- 
cisely as we are told in the Digest. Entire 
sections of the Digest are copied verbatim, 
without any reference, — which it would be 
too tedious to enumerate, and give refer- 
ences ; hence only a small number are cited. 
His mode of treating of persons under au- 
thority of others is very similar to that of the 
Digest and Institutes, with this difference, — 
that slavery is treated of as modified by the 
feudal law, or, in other words, it is Roman 
slavery modified by feudal customs. And 
the paternal power is that of the Roman law, 
except, perhaps, that on coming of age a 
man and his family are released from the 
paternal power. 

Bracton’s first book is entitled “ De Rerum 
Divisione ;” it also includes the division of 
persons, in a similar manner to the Digest. 
Things are classified in his “ Rerum Divi- 
sione” in the same way as in the civil law, 








nominated an zmmovable,—not real estate. 
Movables are defined the same as in the civil 
law, and are nowhere called personal property ; 
hence the common law, according to Bracton, 
classified property as movable and immov- 
able, as did the civil law. 

In the second book Bracton treats * De 
acquirendo rerum dominio,’ — of acquiring 
ownership of things. This is the title of the 
entire second book. This title is the first 
title of the forty-first book of the Pandects, 
which Bracton copies very closely in many 
parts, notably in the first four chapters, 
which treat of the acquisition of property — 
ownership — by occupation, by fishing, by 
hunting, hiving bees, taming wild animals 
and birds, by alluvium, specification, confu- 
sion, finding, etc., etc., all of which is taken 
from the forty-first book of the Pandects 
without any reference, except that on folio 
10 he refers to the Institutes, where, he 
says, the subject is more fully treated. 

In chapter 4 he defines servitudes, which 
is copied from the Institutes. No one 
can compare this portion of Bracton with 
the Institutes and Pandects, without being 
fully satisfied of the source from which it 
was derived. The /aw, the Latin, and the 
style is that of the civil law. 

The subject of donations is treated of more 
in reference to land than to other property, 
and in this the principles of the feudal law 
prevail ; but as to other property the princi- 
ples of the civil law generally prevail. The 
Roman lands were divided out among the 
soldiers, as a gift from the Roman people, 
and not from some prince or lord paramount, 
as in the feudal system, where the lord or 
donor remained owner of the fee simple. 
The Roman titles were allodial, while un- 
der the feudal system the donee was only a 
tenant (of some lord who assumed to give 
the land), paying rent, and owning only 
the use of the land under fixed conditions. 
Hence the Roman law must, of necessity, 
differ from the feudal law on the subject of 
donation, alienation, and possession of land. 


. . . e . . . | . . 
and often iv ipsissimis verbis. Land is de- | Bracton gives usucaption as one of the 
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modes of acquiring ownership, and on this 
subject he copies the civil law. 

The subject of advowsons, which Bracton 
treats of at length, belongs rather to the 
ecclesiastical than the civil or municipal 
law. 

In chapter 24 he treats of liberties or priv- 
ileges granted to certain vassa/s by the king, 
to collect tolls or to be exempt from certain 
servitudes, etc. ; and this, being a part of the 
civil or governmental polity of the realm, is 
not properly /aw in any sense. He next treats 
of confirmations, etc., which relate to the 
feudal law. In chapter 26 he lays down the 
law of donations mortis causa. He says there 
are three kinds, and defines each ; all of which 
is taken from the thirty-ninth book of the 
Pandects,—the greater part verbatim, but 
without the slightest reference to the Pan- 
dects. He even copies the quaint illustra- 
tion (ff. 39, T. 6, 24, § 2) although not in the 
precise words, “ that a donation mortis causa 
is when the donor prefers to have the thing 
donated, rather than that the donee should 
have it; and that the donee should have it 
rather than the eirs of the donor.” In one 
place he refers to the duty of testators mak- 
ing dispositions in favor of their dominus, or 
feudal lord, and of the church, and of the 
custom of some places, in which the church 
is to have the best work-beast, or the second 
best, or the third best, and in some places 
none at all, — which customs were not, so far 
as I know, derived from the civil law, neither 
did they become a part of the common law, 
since they were not general, but only local 
customs. 

In the second book Bracton treats of wills 
and distribution of estates. On page 60 he 
lays down the law that after the debts of the 
deceased are all paid (including among debts 
the widow’s guarantine, if her “ dos,” what- 
ever that may be, was not assigned), the 
residue, or peculium, was divided into 
three parts, one of which was left for the 
children of the deceased if he had any, the 
second part went to the wife (widow) if she 
survived, and the third part was the dispos- 
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able portion, which the deceased had the 
power to dispose of by will. But if there were 
no children, then the disposable portion was 
the moiety, and the widow took the other 
moiety ; and in the same manner, if there were 
children and no widow, then the children 
took one moiety, and the other moiety was 
subject to disposal by the deceased by testa- 
ment; and when there were neither children 
nor widow, then the whole was subject to the 
disposal of the testator. This, of course, 
applied to movables only, because the land 
was subject to the law of the feud. 

In chapter 22 he treats of usucaption 
much in the manner of the civil law, al- 
though modified in some respects materially, 
and one of his modifications is that the 
length of time required in which to prescribe 
is not defined by law, but is left to the dzs- 
cretion of the judges, while in the civil law 
the time is always fixed. 

In treating of sales (fol. 61), Bracton calls 
them by the name “emptio et venditio,” 
which is the precise term used for them in the 
civil law ; this term was translated by the old 
writers on the common law as “bargain and 
sale.” Strictly, it means purchase and sale, 
or a buying and selling. This contract is 
defined by Bracton precisely as by the civil 
law, except in one important particular, and 
that is, delivery of possession of the thing 
sold. By the civil law the contract is com- 
plete so soon as the thing and the price are 
agreed on, although the price is not paid, 
nor earnest given. Neither delivery of the 
thing nor payment of price was necessary to 
perfect the sale, except in certain cases, as 
where a quantity of things were to be weighed 
or measured out, then delivery was necessary 
to complete the sale and transfer the owner- 
ship of the things; but Bracton says that 
until the thing is delivered, unless there is 
earnest given, or a written agreement, there 
will be a /ocus penitentia, and the contracting 
parties may recede from the contract with 
impunity. He says that the same principle 
applies as in feudal donations, — that without 
delivery the ownership of things cannot be 
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transferred. It is quite probable that this 
change in the Roman law was made to con- 
form to the feudal notions about “very of 
seizin. Among the rude and_ ignorant 
people of that age, visible formalities were 
deemed of greater importance than among 
the more refined and better educated Ro- 
mans; and as among the English at that early 
day contracts were not usually in writing, 
something was necessary to give notoriety 
to the fact of the transfer of title to property, 
and hence the formality of delivery, or livery 
of seizin, was adopted in the transfer of 
feudal lands, and by analogy given to the 
transfer of all property. The idea of delivery 
seems to be required more as a proof of the 
contract than as a material part of it ; for by 
the giving of arrha, or reducing the contract 
to writing, the common law dispensed with 
delivery, and cut off the locus poenitentia, 
and thereby conformed to the civil law. 
The giving of arrha (earnest money) was 
often used in the civil law to evidence a sale, 
but was not at all necessary to its comple- 
tion ; and we are told in the Institutes,“ Quod 
arrhze nomine datur, argumentum est emptio- 
nis et venditionis contractz.” And Bracton, 
in treating of the effect of arrha (or arra, as 
he spells it) says: “Quod arrarum nomine 
datum est, argumentum est emptionis et 
venditionis contractz ” (fol. 61), — almost the 
same words. After all, then, it would appear 
that delivery was required by the common 
law more an evidence of a sale than as 
being a portion of the contract itself, because 
when other sufficient evidence of the sale (as 


as 


arrha, or writing) was present, delivery was 
dispensed with, and the law thus conformed 
entirely with the civil law. It will also be 
further noted that in the sale of things by 
tale, the common law as laid down by Brac- 
ton was identical with the civil law. The 
language and expressions used by Bracton 
in treating this subject are singularly similar 
to or nearly identical with those of the Pan- 
dects and Institutes. There is also another 


peculiarity about the law of sales as defined 
by Bracton, which tends strongly to show 
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that the legal principles of sales were derived 
from the Roman law, and were not merely 
accidental similarities; that is, that the parties 
may agree that a certain person may fix the 
price of the thing sold, and that unless he 
fixes the price, or if he will not, or is unable, 
there will be no sale, because there is no 
price fixed. Such is the Roman law; and the 
language used by Bracton is so similar to 
that of the Institutes that one cannot but 
think it was copied. And again Bracton tells 
us that where earnest (arra) is given, if the 
vendee rues the bargain he forfeits the ear- 
nest, and if the vendor rues he must pay the 
vendee double the earnest he has received. 
This is precisely the case under the civil law. 
Bracton says that the thing sold is at the 
risk of the seller until delivery, and after 
delivery at the risk of the buyer, because the 
thing belongs to the seller until de/¢vered, 
and to the buyer afterwards; and that any 
advantage or increase in the thing before 
delivery belongs to the seller, because “ com- 
modum ejus esse debebit, cujus est peri- 
culum.”” Such is the Roman law, and such 
the reasons for it, with this difference, — that 
in the Roman law the sale is sometimes com- 
plete before delivery, and the thing sold is in 
the ownership of the vendee, when under 
the same circumstances it would by common 
law be in the ownership of the vendor ; but 
the principle of “Res perit domino” is 
equally applicable to both. He also tells us 
that where the vendor sells a thing as sound 
(“ tanquam sanam”) and without damage, and 
it is afterwards discovered that it is damaged 
or less sound, and was so at the time of sale, 
the vendor must take back the thing. Here 
“ tanquam sanam” does not imply any promise 
or warranty of soundness, but only a failure 
to disclose the fault, and obtaining a fair 
price. The principle of “ caveat emptor” 
did not seem to prevail in English law in 
Bracton’s time to any great extent, although 
he says that a vendee is bound to “ know the 
quality of the thing he buys,” whether it is 
sacred or not sacred, od/igata or not ob/igata. 
Still, when any one has sold a sacred thing 





Bracton and his Relation 


which is not subject to sale, the sale is not 
valid, and therefore he may proceed against 
the vendor ; and he adds: “‘ Quatenus sua in- 
terfuit non fuisse deceptum,’’ — almost the 
words of the Institutes, “ Quod sua interest, 
eum deceptum non esse ”’( Inst. 3, tit. 24, § V). 
The tenses only are changed; the verbs 
are the same. The warranties which Brac- 
ton says the vendor and his heirs are bound 
to make in cases of sale are to be considered 
hereafter. 

Bracton next treats of letting and hiring 
(“de Locatio et Conductio,’”’) which he says is 
next to “ emptio et venditio,” because as emp- 
tio et venditio are contracted so soon as the 
price is agreed upon, so it is “in locatio et 
conductio ” (fol. 62). The twenty-fifth title of 
the third book of the Institutes commences in 
the same manner, almost in the same words. 
He declares that when any one lets his thing, 
whether movable or immovable, to another 
person, for a certain time, for a certain rent, 
the locator is bound to give the use of the 
thing leased to the conductor ; and the con- 
ductor is bound to pay the rent (merx) ; and 
if the thing let and hired is an immovable, 
as 2 house, and such-like things, everything 
brought into or placed in the house will be 
bound for the rent, the same as in cases of 
pledge. The same principle is laid down in 
the Pandects (book 20, tit. 2,1. 2). He fur- 
ther says that if nothing is found on the 
leased premises, then resort may be had to 
the bodies of the tenants, if they can be 
found, in order that the lessor may require 
security, if none was provided in the begin- 
ning ; but if the bodies cannot be found, the 
lessor may impute it to his own negligence 
and want of skill that he did not require se- 
curity for his rent. And he adds that if any 
one should be tenant (‘ezens) either for life 
or in fee, and did not pay his rent to his 
landlord (dominus), he could be proceeded 
with by making distress. Here a distinction 
must be observed, as it is under the feudal 
law that this distress is made. In the former 
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cases the /essor is called locator ; here he is 
called dominus, a feudal lord. There the 
lessee is called conductor; here he is called 
tenens, one holding under a feudal lord. In 
the former case the rent is called mevces, in 
the latter it is called vedditus ; showing that 
the law of letting and hiring was derived 
from the Roman law, and the law of tenant 
for life or in fee of feudal lands was derived 
from the feudal law. 

On the death of the lessee (conductor) 
before the expiration of the lease, his heir 
succeeded to his rights, unless the lessee 
during his lifetime or at death provided 
otherwise. Whien the lease expired during 
the life of the lessee, the lessor could put 
himself in possession if he found the thing 
vacant. Whoever hires garments or orna- 
ments or gold or silver, or work cattle for 
use and for hire, while he has the custody 
of the things leased, will be required to use 
the same care as the most diligent pater 
familias ; and if he shows such care, he will 
not be responsible for the loss, but it will 
not be sufficient for him to show that he 
took the same care of the leased thing that 
he did of his own property, unless that was 
the care above mentioned. The principles, 
the phrases, and in most cases, the words 
used by Bracton in this chapter are those of 
the civil law. In the civil law under this 
title ‘“‘locatio et conductio,” the emphyteu- 
sis is properly treated of; but this sort ot 
lease is omitted by Bracton, no doubt be- 
cause of its similarity, or rather identity, to 
the feudal tenures, and is included in them 
as an estate in land. The emphyteusis was 
a perpetual lease of land on payment of an 
annual rent ; and so long as the conductor 
paid the stipulated rent, the locator could 
never retake the land ; but failure to pay the 
rent forfeited the lease. This contract in 
some respects resembled a sale, and in oth- 
ers a lease. Such was the notion of the 
feudal tenures. 





No 
N 


The Green Bag. 


THE CUP-AND-SAUCERER. 
By IrvinG BROWNE. 


PEOPLE v. GILLSON, 109 'N. Y. 389. 


[A statule prohibiting the sale of any “ article of food” upon the inducement of a gift, prize, 
premium, or reward to the buyer is unconstitutional. | 


HE legislature, in its zeal 

To fortify the public weal, 
Enacted that no person should, 
On sale of article of food, 
Unto the purchaser accord 
A gift or premium or reward 
As an inducement to the sale; 
This, they considered, could not fail 
To cut off much adulteration 
And work a healthful reformation. 


One Gillson sold coffee and teas, 

And sought his customers to please 
By offering them with each two pound 
Their choice of cup and saucer found 
Upon a neighboring counter spread, 
All gay with green, blue, gilt, and red. 
It seemed, that winter, Albany 

Was choked with every kind of tea, 
Like old historic Boston port, 

And women joyed in every sort 

Of kettle-drum and various scandal 

As fatal as the raid of Vandal, 

And as to Weller’s great surprise, 
Swelled wisibly afore one’s eyes; 

And men at breakfast dosed themselves 
With coffee from said Gillson’s shelves. 


By such seductive, crafty offers 
Gillson diverted to his coffers 


Much of the trade his rivals had; 
Which naturally drove them mad, 
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And they combined to prosecute 
The naughty man by public suit 
Under this beneficial act; 

And having proved the damning fact, 
The court promoted the benign 
Enactment by a wholesome fine. 


But Gillson hired him lawyers four, 
Who knocked at the appellate door, 
And there with wit and wisdom blended, 
Before those awful gowns contended 
This hygienic revolution 

Was not within the constitution ; 
That any man might lawfully 

Sell with his coffee or his tea 

The chinaware appropriate, 

And not exceed the usual] rate 
Which others charged for them alone. 
“By various instances ‘tis shown 

The world was ever ruled by ‘boot;’ 
Whether upon the martial foot 

Or in pursuit of peaceful trade, 

A certain pathway it has made. 
Noah, who was in cattle rich, 

But wanted gopher-wood and pitch 
To build his ark, and store of food, 
That he might get a discount good 
Called in his wandering herds and flocks, 
Which were his affluent money-box ; 
To him unlocked their ready doors 
Menagerie proprietors 

And feed-men, who too quickly found 
The meaning of that adage sound, 
‘Riches have wings, and formed the wish 
That all those cattle had been fish. 
So patriarchal Jacob wary, 

When from the hunter Esau hairy 
He bought the primogeniture, 

To make the bargain safe and sure. 
He added craftily some bread 

Unto the mess of pottage red. 
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And they combined to prosecute 
The naughty man by public suit 
Under this beneficial act; 

And having proved the damning fact, 
The court promoted the benign 
Enactment by a wholesome fine. 


But Gillson hired him lawyers four, 
Who knocked at the appellate door, 
And there with wit and wisdom blended, 
Before those awful gowns contended 
This hygienic revolution 

Was not within the constitution ; 
That any man might lawfully 

Sell with his coffee or his tea 

The chinaware appropriate, 

And not exceed the usual] rate 
Which others charged for them alone. 
“ By various instances ‘tis shown 

The world was ever ruled by ‘boot;’ 
Whether upon the martial foot 

Or in pursuit of peaceful trade, 

A certain pathway it has made. 
Noah, who was in cattle rich, 

But wanted gopher-wood and pitch 
To build his ark, and store of food, 
That he might get a discount good 
Called in his wandering herds and flocks, 
Which were his affluent money-box ; 
To him unlocked their ready doors 
Menagerie proprietors 

And feed-men, who too quickly found 
The meaning of that adage sound, 
‘Riches have wings, and formed the wish 
That all those cattle had been fish. 
So patriarchal Jacob wary, 

When from the hunter Esau hairy 
He bought the primogeniture, 

To make the bargain safe and sure. 
He added craftily some bread 

Unto the mess of pottage red. 
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When Solomon essayed to hire 

His neighbor Hiram, King of Tyre, 
To build the Temple, for his toil 

He offered store of wheat and oil; 

But that he might more profit see, 

He threw in towns in Galilee, 

Which when they came to sight of Hiram 
He did not very much admire ’em. 
And so the Tyrian merchantmen 

And Carthaginian traders, when 

They boldly sailed to Britain’s isle, 
The pictured natives did beguile 

With cheap inducements and ‘job lots’ 
Of girdles, beads, and showy pots; — 
The founders of our common law 
Were caught with glittering gewgaw. 
The pious, thrifty Puritan, 

In buying with a frying-pan 

A township of the Indian land, 

Gave waters of a scorching brand; 
And so the honest Hollander 

In purchasing the Mohawk fur 

Threw in with gaudy flannel caps 
Some gallons of the strongest Schnapps. 


“’Tis not the age of business cards, 

Of ‘dodgers’ littering up the yards, 

Of overhanging glittering signs, 

Of hand-bills with their crude designs, 
Which vex the street and spoil the fences, 
And swamp the profits in expenses ; 

But ‘tis the age of chromoz-art, 

Which brightens humble house and heart, 
And adds to dwellings of the poor 

The beauty of the rich man’s door, 
Gladdens the weary housewife’s eyes, 

And stills the fretting children’s cries. 
The indispensable milkman 

Delivers cream in patent can; 

Butter comes home on wooden plates, 

In pictured box the sugared cates; 
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The lard in useful pail of tin, 

Oysters neat little kegs within; 

A lucky man may get from far 

His ginger in a ‘hawthorn jar,’ 

And those who take in lager-bier 

im a Do often have the bottles clear; 
One may ‘commute’ for soda-water, 
And buy five tickets for a ‘quarter;’ 
The chop-house waiter loudly calls, 
‘We here give bread with ¢wo fish-balls!’ 
Free lunch is served at many a bar 
From Maine to Californiax.” 


Here counsel paused to take a drink 
And mop his brow, and seemed to think 
Of soon reverting to his brief, 
When quick observed the reverend chief: 
“ Judicial notice we will take 
Of the last instance that you make; 
Its force may not be well denied. 
I think we'll hear the other side.” 
But Dannaher’s eloquence was lost; 
They'd not believe the trifling cost 
: Would have the slightest tendency 

To hurt the coffee, or the tea, 

Nor did they deem the choice to be 

In nature of a lottery. 


Thus Montignani’s magic wit 

The gist of the contention hit; 

And so the art of selling tea 

Is helped by cup-and-saucery, 

And Gillson’s rivals, I surmise, 

May straightway go and do likewise.’ 


1 Selling packages of coffee on which are pasted slips of paper marked “1 plate,” for each of which slips, when 
presented to the seller, he gives a plate, is a violation of Code Pub. Gen. Laws Md., art. 27, § 185, which prohibits 
‘any scheme or device by way of gift enterprise of any kind whatsoever.” Long v. State, Court of Appeals of Mary- 
land, March 24, 1891. 
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LEGAL INCIDENTS. 


XI. 


A NARROW 


“ LEARNED a valuable lesson,” said a | 


New Jersey judge, “shortly after I 
came upon the bench. A young man was 


put on trial for stabbing and killing another | 


man ina quarrel. The counsel finished their 


summing up about three o'clock in the after- | 
| . . - . 
see, if he had been carrying murder in his 


noon, and { gathered up the sheets of my 
written charge and faced the jury to address 


them. Had I delivered the charge as it was | 


then prepared, the prisoner would have been 
convicted and hanged. 

“* Gentlemen of the jury, I began. There 
was a stir in the jury-box. One of the twelve 


men arose and said he was unwell; would | 


I not defer the charge until morning? It | 


was a request which I could not refuse, and 
therefore I adjourned court at once. That 


evening I worried over the case a great | 
| in my newcharge. They jumped atit. Ju- 


deal. 

“ Finally I concluded I would tear up the 
charge which I had prepared, study the evi- 
dence all over again, and write a new charge. 
In reviewing the evidence again my attention 
was caught by a fact which the counsel and 
I had overlooked, or, at least, had thought 
was of little importance. This was the fact, 
that on the forehead of the murdered man 


there was a little scratch. We had all had 


our thoughts fixed so firmly on the fatal 
knife-wound in the stomach that this scratch 
had been ignored. 

‘The two men quarrelled, and the pris- 
oner struck the other a blow in the face and 
knocked his hat off. Afterward they clashed 
again, and the fatal wound in the body was 
given. Now I asked myself for the first 
time, how did that fresh scratch get on the 
forehead? I pondered over the question half 
an hour, and conjectured that when that blow 
in the face was given and the hat knocked 
off, the murderer might have had his knife 
in his hand, and with that had done the 


scratching. Possibly he was whittling when 


ESCAPE. 


the quarrel began, and for this had drawn his 
knife. The fact was apparently a trivial one, 


| and yet it was really of high importance ; for 


it showed less deliberation on the part of the 
murderer than if he had purposely taken his 
knife out of his pocket to do the killing. You 


heart, he would have done the stabbing when 
he gave, instead, that blow in the face. Ac- 
cording to my conjecture, he then had the 
knife in his hand and open; and the fact that 
he did not use it proved that then he had no 
desire to kill the man. That desire came 
afterward, and probably was but a momentary 
impulse. 

“T felt that the point ought, at least, to be 
presented to the jury for their consideration, 
and the next morning I submitted it to them 


ries are always ready to spare a man’s life ; 
and they seized on this theory of mine, and 
brought in a verdict of murder in the second 
degree. I sentenced the man to the State 
prison, and some time afterward I asked his 
counsel what the exact truth about the mur- 
der was. In those days a man on trial for 
his life could not testify, and therefore we 
had not heard the prisoner’s story. 

“ The counsel said his client denied to him 


| all through the trial that he had done the 
| stabbing at all, but after he was sentenced 
| he acknowledged that he was the murderer. 


It all happened, he said, just as had been 
conjectured. He was whittling ; they quar- 
relled ; he struck the other man a blow in 
the face ; later they had a scuffle and he 
used his knife. 

‘‘ That man was innocent, I believe, of first- 
degree murder ; but if I had delivered to the 
jury the first charge which I wrote, he would 
probably have been hanged. This lesson 
taught me never to be too sure about a pris- 
oner’s guilt or innocence.” 
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THE SUPREME COURT OF INDIANA. 


8 


By W. W. THORNTON. 


THE GENERAL COURT OF THE NORTHWEST 
TERRITORY. 


BY the treaty of Paris, 1767, the country 

afterwards known as “ The Northwest 
Territory ” passed under the rule of Great 
Britain. When hostilities broke out be- 
tween the mother country and this, the 
territory thus wrested from the French was 
an object of conquest. 

George Rogers Clark, a young Virginian 
who had settled in Kentucky, was commis- 
sioned by the State of Virginia for this 
important work. On the 4th of July, 1778, 
he captured Kaskaskia, and on the 25th day 
of February, 1779, the post of Vincennes. 
By reason of this conquest Virginia claimed 
the right of sovereignty over a large portion 
of this vast territory, and in 1779 opened a 
land office for the sale of her western lands; 
but upon request of Congress she reconsid- 
ered her action and closed the office. The 
conquest bore fruit that the conquerors prob- 
ably never expected; for because of this 
conquest the western boundary line of the 
United States was extended, by the treaty of 
1782-1783, to the Mississippi River. 

Besides the State of Virginia, which 
claimed ownership in a part of this ter- 
ritory, the States of Connecticut, Massa- 
chusetts, and New York also claimed each 
a respective share of it; but in 1784 Vir- 
ginia, by a deed of cession, conveyed all her 





interest and claim in this territory to the | 
United States, which act was followed by a | 
| years circuits were formed, and they were 


like cession from Massachusetts in 1785, 
from Connecticut in 1786, and from New 
York, the latter having preceded them, in 
1780. 


| Governor and judges. 


Thus was paved the way for the now | 


famous Ordinance of 1787. After providing 


for a Governor and Secretary, Congress | 


declared, in that historic document, that 
“there shall be appointed a court to con- 
sist of three judges, any two of whom to 
form a court, who shall have a common 
law jurisdiction ; and their commis- 
sions shall continue in force during good 
behavior.” 

Pursuant to this ordinance, Congress on 
the 16th of October, 1787, appointed as 
judges of this court, Samuel Holden Par- 
sons, John Armstrong, and James Mitchell 
Varnum. Armstrong declined the appoint- 
ment, and John Cleves Symmes was ap- 
pointed in his place, Feb. 19, 1788. After 
the formation of the Federal Union, the 
President re-appointed, by and with the 
advice and consent of the Senate, on the 
20th of August, 1789, both Parsons and 
Symmes, and appointed William Barton, 
who declined, and in his stead George 
Turner, Sept. 12, 1789. Parsons dying, 
Rufus Putnam was appointed as his suc- 
cessor March 31, 1790, and Joseph Gilman 
in place of Putnam, who resigned, Dec. 
22, 1796. Return Jonathan Meigs, Jr., 
succeeded Turner, who also resigned Feb. 
12, 1798. Judges Symmes, Gilman, and 
Meigs remained in office until 1800. 

These judges, with the Governor, also 
wielded legislative powers. They adopted 
various statutes of the thirteen original 
States, and created Common Pleas and 
Probate courts. As a court they had both 
original and appellate jurisdiction. In later 


required to hold courts in them. All this 
was brought about by the legislation of the 
One of these cir- 
cuits was Knox County, which then em- 
braced at least the present State of Indiana. 

Usually this court, composed of these 
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three judges, was called the “ General 
Court,” but not unfrequently the “ Supreme 
Court.” While it was not the immediate 
predecessor of the Indiana Supreme Court, 
yet it was the first court that exercised 
appellate jurisdiction over the present terri- 
tory of the State. 


THE GENERAL COURT OF INDIANA TERRI- 
TORY. 

On the 7th day of May, 1800, the North- 
west Territory was divided, the greater part 
of what is now the State of Ohio being em- 
braced in the eastern division, and the re- 
mainder constituting Indiana Territory, with 
the seat of government at Vincennes. The 
Ordinance of 1787 was continued in force, 
its provisions in one or two _ instances 
slightly modified. 

In June, 1779, a court of civil and crimi- 
nal jurisdiction had been organized at Vin- 
cennes, composed of several magistrates ; 
but this was not an appellate court. It was 
a nist prius court, and having also some leg- 
islative authority. The commandant at the 
post acted as its president. This court, how- 
ever, was not the predecessor of the General 
Court authorized by the Ordinance of 1787, 
when Indiana Territory was severed from 
Ohio. 

May 13, 1800, Harrison was appointed 
Governor of the new Territory, and on the 
next day John Gibson, a native of Pennsyl- 


tive journal of the Territory, dated at “St. 
Vincennes, July 4, 1800,” runs: * This day 
the government of the Indiana Territory 
commenced, William Henry Harrison hav- 
ing been appointed Governor, John Gibson 
Secretary, William Clarke, Henry Vander- 
burgh, and John Griffin judges, in and over 
said Territory.” But the only officer present 
and acting was Gibson, who served as Gov- 
ernor until the arrival of Harrison, Jan. 10, 
1801. He forthwith issued a proclamation, 
convening the Governor and judges in a leg- 
islative session two days later. 

Under the Ordinance of 1787, the material 
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parts of which remained in force after the 
separation of Ohio and Indiana, the Gov- 
ernor and judges constituted the legislature, 
with the power to “adopt and publish in the 
district such laws of the original States, 
criminal and civil, as” might “ be necessary, 
and best suited to the circumstances of the 
district, and report them to Congress, from 
time to time, which laws” were to “remain 
in force in the district until the organization 
of the General Assembly therein, unless dis- 
approved of by Congress;” but afterwards 
the legislature was given “authority to alter 
them as they ” might see “ fit.” 

Three resolutions and six laws were 
adopted at the first session. The Governor 
and judges had only power to “adopt and 
publish in the district such laws of the origi- 
nal States ...as” might “be necessary, and 
best suited to the circumstances of the dis- 
trict.” Consequently they had no authority 
to pass a resolution, much less one not taken 
from the laws or resolutions of one of the 
original States. The three resolutions thus 
adopted were nullities. 
were taken from Kentucky; and a third one 
in part from Kentucky, and the remainder 
of them from Virginia. It is quite clear that 
the Governor and judges had no power to 
adopt a law of Kentucky ; for they were only 
authorized to adopt “laws of the original 
States,” and Kentucky was not one of these 


Two of the laws 


States. The Governor and judges continued 
as a legislative body until July 29, 1805. 
Their second session began Jan. 30, 1802; 
the third, Feb. 16, 1803, and the fourth, 
Sept. 20, 1803. At their second session 
they adopted two laws ; at their third, one 
law and two resolutions; and at their fourth, 
eight laws and seven resolutions. One of 
the laws adopted at the fourth session was 
an original repealing act, a law they had 
no power to adopt. 

The laws of the Northwest Territory 
adopted previous to the division were con- 
sidered in force, upon the theory that the 
division of the old Territory was merely 
for administrative purposes; that the laws 
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were as much in force in the one part as | 
in the other, and therefore that there was 
no need of re-enacting or re-adopting them. | 
In fact, by a decision of the territorial court | 
in 1803, a law passed in the Northwest | 
Territory after 1800 was held to be still in 
force in Wayne County, which was added to 
Indiana Territory in 1802; and that, too, 
notwithstanding the fact that an entirely 
different law was in 
force in the remainder 
of Indiana. This con- 
struction of the laws 
of the Northwest Ter- 
ritory was of great 
importance to Indi- 
ana; for it had been 
clearly demonstrated 
that laws adopted from 
the original States 
were unfitted to the 
new country and in- 
adequate. This was 
one of the factors 
which had_ brought 
about a change in the 


government of the 


r 


Northwest Territory, 
previous to its division, 
by advancing it to the 
second stage of terri- 
torial government,and «— 
the election of a leg- 
islature which had the 
power to enact new 
laws fitted to the place, time, and people. | 
These laws, thus adopted by the legislature 
previous to the division, were then, by the 
decisions of the courts, in force in the Indi- 


ana Territory. 

But we are more interested in the first 
court of Indiana Territory than we are in 
the council of the Governor and judges. 

The first session of the territorial court 
opened at Vincennes, March 3, 1801. 
Thus runs the record: 

“At a General Court of the Indiana Territory, 
called and held at St. Vincennes the third day of 
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March, in the year one thousand eight hundred 
and one. The commissions of the Judges of the 
General Court being read in Open Court, they 
took their seats, and present William Clarke, 
Henry Vanderburgh, and John Griffin, Judges. 
Henry Hurst, Clerk of the General Court, having 
produced his commission from the Governor and 
a certificate of his having taken the oath of alle- 
giance and oath of office, took his place. [He 
was afterwards Clerk of the United States Court 
for the District of Indi- 
ana.| John Rice Jones, 
Attorney-General, _pro- 
duced his commission, 
and a certificate of his 
having taken the oath of 
allegiance and oath of 
office.”’ 


Then follows the 
return of the sheriff 
(but who he is, is 
not said), of “a panel 
of the Grand Jury,” 
“nineteen good and 
lawful men.” 

After the impanel- 
ling of the grand jury, 
an order is entered for 
the examination of 
Robert Hamilton and 
Gen. Washington 
Johnston, on “the first 
Monday in Septem- 
ber,” “for counsellor’s 
degree agreeably toa 
law of the Territory ;” 
and another order for the examination, on 
the same day, for the same degree, of John 
Rice Jones. 

The court then entered an order fixing 
rule days in the two vacations ; prescribing 
the sheriff’s duty in making returns to writs, 
and the clerk’s in cases of appeal and writs of 
error. On request of the grand jury a stub- 
born witness was ordered to appear before 
them; and the coroner, Abraham Westfall, 
‘returned the inquisition taken before him 
on the body of George Allen, deceased.” 
James Johnson returned the examination of 
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several witnesses touching the murder of 
George Highland, and also the recognizance 
of two persons taken because of their having 
assaulted an Indian. 

The stubborn witness having been brought 
before the grand jury, they returned two in- 
dictments, — one for murder, and the other 
for assaulting and beating the Indian. The 
last defendant appeared in discharge of his 
recognizance, taken at his preliminary exam- 
ination; and the case of the first defendant 
was set for trial at the next term. 

Thereupon the court entered an order for 
the examination of Gabriel Jones Johnston as 
counsellor, if he should be found to be a per- 
manent resident of the Territory ; and then, 
“Ordered that the court be adjourned till 
the term in course,” signed, Wm. Ciarke. 

Such was the first day of the General 
Court of Indiana Territory. The court did 
not meet again until the first day of Septem- 
ber. The court held two terms a_ year, 
March and September. The second term 
had but six days, but several cases were 
tried. 

While the record of the first day recites 
that John Griffin appeared on that day, yet 
this statement is flatly contradicted in the 
proceedings of the first day of the March 
Term, 1802, when he appeared, produced 
his commission, and took his seat. He did 
not sit at the preceding September term. 

On the first day of the March term, 
1802, Benjamin Parke, John Rice Jones, and 
Gen. Washington Johnston produced their 
licenses as counsellors, and took the requi- 
site oath. At subsequent terms these gen- 
tlemen were examined and admitted as 
attorneys at law; and all others had to 
pass through the same ordeal. But what 
must strike the practitioners now as sin- 
gular was the examination by the court 
of the Attorney-General of the Territory, 
and his admission. He was commissioned 
Perhaps, however, this 


by the President. 
was to enable him to attend to civil business 
in the court, and not his official business ; 
for he appeared in several criminal cases 








before even an order was made for his ex- 
amination as an attorney at law. And so 
several other gentlemen appeared and trans- 
acted business before their admission, either 
as counsellors or attorneys; possibly the 
court of necessity was compelled to enter- 
tain their motions, or there would have been 
no business for the court, — even the Attor- 
ney-General’s in his official capacity. 

The first and second and only dockets or 
order-books of the Generai Court lie before 
the writer. The first contains 457 pages, 
and ends with the September term, 1810. 
The second begins with the March term, 
1811, and ends on Tuesday, the 16th day 
of September, 1816, on the 120th page. 
The first is worm-eaten and shattered, and 
should be recopied ; the second, in a good 
state of preservation. All the entries are 
clear, legible, and in a good hand. 

William Clarke was evidently the president 
of the court, — for when present, his name 
is always first, and then on such occasions 
he signs the day’s proceedings. After the 
September term, 1811, he no longer sat on 
the bench. Who he was, and whence he 
came, cannot now be told. He has been 
confounded with a brother of Gen. George 
Rogers Clarke, but this is error ; for this 
brother of the General was the Clarke of 
Lewis and Clarke fame, who went overland 
to the Pacific coast in 1804. It is not often 
that the memory of a man so high in the 
affairs of a State has so completely faded 
from sight as that of William Clarke. 

The same may be said of John Griffin, 
an associate of Clarke and Vanderburgh, 
whose official duties ended with the special 
May term, 1806. 

Henry Vanderburgh invariably wrote his 
name with a capital B, and in the early laws 
his name is printed as Vander Burgh ; but 
he himself wrote it as one word. He was 
a captain in the Fifth New York Regiment 
of Continentals, and as such served in the 
War of the Revolution. Soon after the 
close of that war he settled in Vincennes, 
and married into an old and distinguished 
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family, —the Racines. As early as 1794 he 
was probate judge and justice of the peace 
for Knox County. He was aman of much 
natural ability, and was the only member of 
the Council selected by President Adams 
from outside of Ohio in 1798, of which he 
became the president. In 1804 he approved 
the advance of Indiana Territory from the | 
first to the second grade of territorial 
government. 

He seems to have 
been a political bed- 
fellow with William 
McIntosh, who be- | 
came involved in a | 
slander suit with Gov- 
ernor Harrison. He 
was a slaveholder, and 


| 
| 
| 
| 


a man of some temper. 
Thomas Terry Davis 
first appeared in court 
as judge Sept. 6, 1803, 
when Benjamin Parke 
was the administra- 
tion’s candidate for 
Congress. Davis was 
recommended, al- 
though then judge, as 
the opposition candi- 
date, and was beaten 
by a majority of only 
three votes ; and yet 
it is quite evident that 
he did not actively op- 
pose the Governor, for 
on March 1, 1806, he was appointed by that | 
official Chancellor of the Territory, in place | 
of John Badollet, resigned. He died at | 
Jeffersonville, Nov. 17, 1807. 

Waller Taylor succeeded Davis, and first 
appeared in court as judge Sept. 8, 1806, 
and continued as such until the court was 
dissolved by the admission of Indiana Terri- | 
tory as a State. Taylor was born before 
1786 in Lunenburgh County, Virginia, and 
died there Aug. 26, 1826. He had only a 
commona-school education. He served one | 
or two terms in the Virginia legislature as | 
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a representative of his native county. In 
1805 he settled in Vincennes. Nov. 24, 
1807, on the death of Thomas T. Davis, he 
was appointed by the Governor Chancellor 
of the Territory. On his appointment by 
the President as judge of the territorial 
court, he resigned the office of chancellor. 
He succeeded John Griffin. Taylor was a 
proslavery man of decided cast, and trained 
with Harrison. In 
_ 1811 he was Jonathan 
es Jennings’s opponent 
| in the race for Con- 
gress, but was defeated. 
At the battle of Tip- 
| pecanoe he was a 
major, and served as 
aid-de-camp to Harri- 
son. On the admis- 
sion of the Territory 
as a State, Taylor, with 
James Noble (after- 
wards Governor), was 
elected, Nov. 8, 1816, 
to represent Indiana 
| in the Senate of the 
| United States, and was 
| re-elected, serving un- 
| til March 3, 1825. 
Benjamin Parke, an 
intimate friend of 
Henry Clay, was one 
of the strong men of 
the State. He was 
born in New Jersey 
in 1777. With his young wife, whom he 
married at Lexington, Ky., he settled in 
Vincennes in 1801, where he opened a law 
office. Parke must have very early given 
evidence of ability; for he was appointed 
Attorney-General of the Territory, and first 


DEWEY. 


| appeared as such at the September Term, 


1804, succeeding John Rice Jones. He was 
a member of the first territorial legislature, 
which met July 20, 1805, and served in that 
capacity until he was appointed by the Presi- 
dent a territorial judge. He took the bench 
Sept. 6, 1808, succeeding Thomas T. Davis. 
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| 
At that time his associates were Vanderburgh | 


and Waller Taylor. Davis and Taylor held 
the office of chancellor, notwithstanding that 
at the same time they were judges of the ter- 
ritorial court. Parke remained in office until 
the State was admitted into the Union, when 
he was appointed judge of the United States 
District Court, which office he held until his 
death. He had also served as a member of 
the first Constitutional Convention. At the 
battle of Tippecanoe he served as captain, 
and on the fall of Daviess he was at once 
promoted to the position of major, and be- 
came commander of the cavalry. 

Of him General Harrison said: ‘‘ He was 
in every respect equal to any cavalry officer 
of his rank that I have ever seen. As in 
everything else which he undertook, he made 
himself acquainted with the tactics of that 
arm, and succeeded in bringing his troops, 
both as regards field manoeuvring and the 
use of the sabre, to as great perfection as I 
have ever known.” 

Parke acquired great influence over the 
Indians, and during the territorial govern- 
ment served as Indian agent. In a bank 
adventure at Vincennes with a couple of 
dishonest partners, he lost his wealth, and 
from thence had only his income as a lawyer 
and his salary as a judge to support him. 
After Harrison left that town, Parke moved 
to Salem, where he resided until his death, 
July 12, 1835, leaving no children surviving 
him. While there he took great interest in 


the education of the youth, and especially of | 


his own children. He was beloved by all 
who knew him, and was in every way a 
Christian gentleman. 

Parke was a lover of books, and had at his 
death the largest private library, perhaps, 
in the State. The present Supreme Court 
of the State owes much to him, for he was 
the founder of its now magnificent law 
library. Many of the books he presented 


to the library still remain on its shelves, 
with his autograph written therein. On 
Dec. 31, 1822, the legislature provided for 
a revision of the laws, conferring on him 


“full power to revise, alter, amend, abridge, 
enlarge, and model the statute laws” of the 
State, “so as to produce a comprehensive 
and systematic code, best fitted in his opin- 
ion to subserve the public interests and hap- 
piness.” Parke was selected by the legis- 
lature for this purpose. The result of this 
was the Revised Statutes of 1824. For his 
labor he received $1,000. 

James Scott was the last person appointed 
judge of the old territorial court, and he 
succeeded Vanderburgh. He evidently was 
somewhat of a new-comer, for he was not 
admitted to practice before the court as 
counsellor until April 10, 1811. He took 
his seat April 6, 1813. Of him more here- 
after. 

Two or three prominent characters are so 
connected with the old court that a sketch 
of it without reference to them would be in- 
complete. Among these is John Rice Jones, 
the first Attorney-General of the territory. 
Jones was a Welshman by birth, an accom- 
plished lawyer, and a man of great vindic- 
tive oratorical powers. He was a proslavery 
advocate, and at the convention which met 
at Vincennes, Dec. 20, 1802, for the pur- 
pose of petitioning Congress to remove the 
restrictions on slavery in the Territory, he 
was made secretary. As early as 1786 
he was General Clarke’s commissary when 
he made an expedition up the Wabash 
against the Indians. He then properly re- 
sided in Virginia. The convention of 1802, 
after recommending the re-appointment of 
General Harrison as Governor, recommended 
the appointment of Jones as judge of the 
territorial court, although he then held the 
position of Attorney-General. At that time 
he was a firm political friend of Harrison, 
and evidently possessed much influence. 

He served several terms as a member of 
the territorial legislature, and was a mem- 
ber of the Council. In 1808 he was a prom- 
inent candidate for Congress to succeed 
Benjamin Parke, who had resigned on his 
appointment as territorial judge, but was 
defeated. Dec. 4, 1806, the legislature by 
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resolution appointed Jones and John Johnson 
to revise and codify the laws; and as a re- 
sult of this we have the compilation of 1807. 
Jones became involved in a political quarrel 
with Harrison, prohably because he did not 
receive the appointment as judge of the ter- 
ritorial court in 1808 instead of Parke. The 
year after his defeat for Congress he went 
to Illinois, and in 1810 to Missouri. He 
was a member of the 
first constitutional con- 
vention of that State, 
and one of the judges 
of the State Supreme 
Court, which position 
he held until his death 
in April, 1824. 

Gen. Washington 
Johnston was another 
prominent member of 
the bar. He was a 
native of Culpepper 
County, Virginia,came 
to Vincennes in 1793, 
and was the first attor- 
ney at the bar of Knox 
County of whom there 
isany record. He was 
one of the original or- 
ganizers of the Ma- 
sonic Grand Lodge of 
Indiana, in 1817-18. 
He was at first a pro- 
slavery man, but after- 
wards changed about ; 
and was a member of the first territorial 
legislature. He was a candidate, on Parke’s 
resignation, for Congress, but seems to have 
had no following ; and opposed the division of 
Indiana and Illinois. In 1808, on the resig- 
nation of Jesse B. Thomas of Illinois, John- 
ston was elected in his stead Speaker of the 
Illinois territorial House of Representatives. 
In 1809, after a bitter contest, he was again 
elected a Representative, and also in 1810. 
He superintended the printing of the Acts 
of several sessions of the legislature. A 
number of his law-books are in the Supreme 
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Court library, which contain his name in his 
own writing 

Thomas Randolph was the third and 
last territorial Attorney-General, succeed- 
ing Parke, Sept. 6, 1808. He was born in 
1771, in Richmond, Va., and was a member 
of the celebrated Randolph family of that 
name, — a second cousin of John Randolph 
of Roanoke. He was a graduate of William 
and Mary’s College, 
and served one term 
in the Virginia legis- 
lature. He was a 
protégé of Harrison. 
Randolph was a fiery 
and impetuous man, a 
friend and promoter 
of slavery. At the 
battle of Tippecanoe 
he fell a victim to the 
carnage of warfare; 
and he and Jo Daviess 
are buried side by side, 
by their friend Waller 
Taylor, on the field of 
slaughter. 

It may be remarked 
parenthetically that 
the salary of the At- 
torney-General was, in 
1803, $60 per annum, 
and in 1808, $100; 
while the pay of a 
judge of the territorial 
court was $700. 

The court sat at Vincennes until 1813, 
when the seat of government was moved to 
Corydon, — the first session there being the 
September term of that year. 

The General Court was a court of both 
original and appellate jurisdiction. Appeals 
lay to it from the Courts of Common Pleas 
and Circuit Courts; and writs of error were 
issued by it, running not only to both of 
these courts, but also to justices of the peace. 
In a number of instances the court delivered 
written opinions while sitting in its capacity 
as an appellate court, and they have been 
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entered at length in its dockets or order- 
books. None of these opinions has ever 
been published. The judges possessed the 
power to hold court in the circuits ; and in 
the exercise of this power Judge Parke tried 
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his first case, in Wayne County, riding all 


the way from Vincennes for that purpose 
alone, and having a log for a desk. It was 


a case of theft,—a theft of a twenty-five | 
| Judges Parke, Taylor, and Scott considered 
| this law unconstitutional ; and the former 


cent pocket-knife. 

The most important case which came be- 
fore the territorial court was that of Gov- 
ernor Harrison against William McIntosh 
for slander. McIntosh was a Scotchman, — 
a near relation of Sir James McIntosh, the 
English philosopher and statesman, and per- 
haps the wealthiest man at Vincennes. From 
being a close friend of Harrison he turned to 
a bitter enemy, and charged him with hav- 
ing cheated the Indians. In the spring of 
1811 Harrison sued him for slander. Van- 
derburgh and Parke declined to sit, — the 
first because he was a personal friend of the 
defendant, and the other because he was a 
strong personal friend of the plaintiff. This 
left Waller Taylor as the sole judge. Elisors 
were appointed to select the names of forty- 
eight citizens as a panel from which the 
jury was to be taken. From these the plain- 
tiff and defendant each struck twelve names, 
and from the remaining twenty-four the jury 
was selected by lot. 

Thomas Randolph appeared for Harrison, 
and Ellis Glover and Gen. W. Johnston for 
McIntosh. The jury was impanelled April 
10, 1811; the trial had the same day, begin- 
ning at 10 A. M., and lasting until I A. M. 
the next day, April 12, when a judgment for 
four thousand dollars was rendered against 
the defendant. The jury was out only one 
hour. McIntosh’s land was levied upon to 
satisfy the judgment; and the Governor's 
agent, while the latter was in command of 
the army, bid it in. Afterwards Harrison 
restored two thirds of it to McIntosh, and 
gave the remainder to the orphan children 
of several distinguished citizens who fell in 
the War of 1812. 





In 1814 a crisis arose in the territorial 
court. At the January session, 1814, of the 
legislature, a law was enacted reorganizing 
the courts of justice, and dividing the Terri- 
tory into three judicial circuits. Parke, Tay- 
lor, and Scott were named as _ president 


| judges, severally, of these circuits; and 


provisions were made for the appointment 
of three associate judges in each county. 


addressed a long letter to Governor Posey, 


| assigning its invalidity as a reason for their 


not complying with its terms. As a result 
of this communication, the Governor called 
a special session of the legislature, which 


| met Aug. 15, 1814, and removed the diffi- 








culty by providing for the appointment of 
president judges for each circuit. 


THE OLD SUPREME COURT. 


On the 19th of April, 1816, Congress 
passed an Act to enable the people of In- 
diana Territory to form and adopt a consti- 
tution for the new incoming State. On the 
10th of June of the same year, duly elected 
delegates met in convention at Corydon, 
and nineteen days thereafter completed the 
“Constitution of 1816.” On December 11 
of the same year Indiana Territory became 
a State. 

The newly adopted Constitution provided 
that “the judiciary power of this State, 
both as to matters of law and equity, shall 
be vested in one Supreme Court, in Circuit 
Courts, and in such other inferior courts as 
the General Assembly may from time to 
time direct and establish.” 

It also provided that “the Supreme Court 
shall consist of three judges, any two of 
whom shall form a quorum, and shall have 
appellate jurisdiction only, which shall be 
co-extensive with the limits of the State, 
under such restrictions and regulations, not 
repugnant to this Constitution, as may from 
time to time be prescribed by law.” The 
General Assembly was authorized to give 
the Supreme Court original jurisdiction in 
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capital cases, and cases in chancery, where 


the president of the circuit might be inter- | 


ested or prejudiced. 

The judges of the Supreme Court held 
their offices for seven years, if they should 
“so long behave well,’ and were to be made 
conservators of the peace throughout the 
State. They were to be appointed by the 
Governor, “ by and with the advice and con- 
sent of the Senate.” 
The court appointed 
its own clerk. 

The legislature met 
at Corydon on Mon- 
day, Nov. 4, 1816, — 
more than a month 
before the State was 
admitted. On Decem- 
ber 23 was enacted a 
statute, which took 
effect on the first day 
of the following Feb- 
ruary, for the organ- 
ization of the Supreme 
Court, providing for 
two terms a year, — 
one commencing on 
the first Monday in 
May, and the other on 
the corresponding day 
in December. The 
court was authorized 
to sit in the county 
courthouse of Cory- 
don. Each term was 
thirty days, if the business before the court 
required a term of that length of time; but 
the court was given the power to extend it 
indefinitely. 

The business then pending in the General 
Court of Indiana Territory was transferred 
to the Supreme Court; excepting such cases 
as were originally brought and then pending 
in the court at Vincennes and Brookville, 
which were sent to the Circuit Courts sit- 
ting at those two places. Any case brought 
in the court at Corydon could be sent, by 
order of the court, to the county where it 
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originated, or where one of the parties re- 
sided. All appealed cases were retained. 
When Indiana became a State she had 
less than seventeen counties; but during 
the first session of the legislature enough 
were created to make that number. The 
first judicial circuit was composed of the 
counties of Knox, Gibson, Warrick, Posey, 
Perry, Pike, and Daviess; the second, of 
Harrison, Clarke, 
Washington, Jackson, 
and Orange; and the 
third, of Wayne, 
Franklin, Dearborn, 
Switzerland, and Jef- 
ferson. Travel was 
almost impossible, and 
rivers and creeks were 
often unfordable. The 
steamboat had not yet 
appeared on the West- 
ern rivers, and in fact 
was yet an experiment. 
The raft, the dugout, 
and the pirogue were 
the only means of 
navigation. 
Settlements were 
farapart. The Indians 
still lived within the 
borders of the State 
in goodly number. 
The population was 
only 63,897. In De- 
cember, 1815, Wayne 
County had only 6,407 souls ; Franklin, 7,370 ; 
Dearborn, 4,424; Jefferson, 4,270; Washing- 
ton, 7,317; Harrison, 6,975; Gibson, 5,330; 
Knox, 8,068; Switzerland, 1,832; Clarke, 
7,150; Posey, 1,619; Perry, 1,720; and 
Warrick, 1,415. Brookville had been laid 
out only five years, and had only eighty 
houses, ‘‘ exclusive of shops, stables, and out- 
houses.” Salisbury was then the county- 
seat of Wayne County, and had “about 
thirty-four houses, two stores, and two 
taverns;” and already Centreville — after- 
wards the county-seat —— was menacing it. 
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Vevay had been laid out only three, years, 
and had eighty-four dwellings, besides thirty- 
four mechanics’ shops, a brick court-house, 
brick jail, brick schoolhouse, brick market- 
house, brick church, eight stores, three tav- 
erns, two physicians, a library of three hun- 
dred volumes, “a literary society” in which 
were “ several persons of genius, science, and 
literature,” and “two lawyers.” (How lonely 
these two must have been!) Madison had 
sixty or seventy houses and a bank, Jeffer- 
sonville, having been laid out in 1811, had 
one hundred and thirty houses, a post-office, 
and a land-office. Clarksville, just below it, 
had only forty houses, “ most of them old 
and decayed.” New Albany, says an old 
chronicle, ‘“‘a short distance below Clarks- 
ville, has been puffed throughout the Union, 
but has not yet realized the anticipations of 
its proprietors.” Corydon had been a town 
only seven years, but had a stone court- 
house ; and Paoli was just settled. Vin- 
cennes had a hundred houses, a population 
of about 1,000; and Terre Haute had just 
been laid out. Lawrenceburgh had about 
three hundred inhabitants, but was consid- 
ered a town of much importance. Rising 
Sun had less than one hundred houses; 
New Lexington, fifty; Charlestown, one 
hundred and sixty, “ chiefly of brick, a 
handsome court-house ;”’ and Salem, eighty. 
The cities of Indianapolis, Crawfordsville, 
La Fayette, Frankfort, Logansport, Peru, 
Wabash, Huntington, Elkhart, South Bend, 
Kokomo, Anderson, Muncie, and Richmond, 
with many others in the northern part of 
the State, were unknown and undreamed 
of ; and even Fort Wayne was only a 
trading-place. There was but little wealth, 
and land was too cheap and plentiful to se- 
riously engage one in a legal contest for its 
possession. How many lawyers there were 
within the State it is impossible to state: 
but we have seen that Vevay had only two, 
and as that was the only town within the 
county, we may safely conclude that that 
county had within its borders only those 


wealthiest, had more attorneys than any 
other county; but even here, if we may 
judge of the number, as shown by its rec- 
ords, admitted by the General Court of the 
Territory to practice, they were scarcely 
more than a dozen in number. In the en- 
tire State there were scarcely over fifty 
attorneys, —at the very most, far below 
one hundred. 

Governor Jennings appointed James Scott, 
John Johnson, and Jesse L. Holman as the 
first judges of the Supreme Court of In- 
diana. Their commissions bore date Dec 
28,1816 “On the 5th day of May, 1817, 
the day appointed by law for the commence- 
ment of the first term of the Supreme Court, 
the judges appeared and took their seats,” 
says Blackford. This was at the court-house 
of Harrison County, situated in Corydon. 
Henry Hurst, the clerk of the old territorial 
General Court, and afterwards of the United 
States Court for the District of Indiana, was 
the first clerk. But two cases are reported 
as decided at this term, one on the 6th, and 
the other on the 7th of May; and these 
cases were upon routine matters. 

During the first vacation of the court, 
Judge Johnson died at his residence in 
Knox County, “universally esteemed,” says 
Blackford, “as an honest man, and as an in- 
dependent, intelligent judge.” Isaac Black- 
ford, Sept. 10, 1817, was appointed his 
successor, and took his seat at the first day 
of the December term, 1817. 

The court continued to sit at Corydon un- 
til the seat of government was removed to 
Indianapolis by the Act of Jan. 20, 1824. 
The General Assembly convened at the lat- 
ter place Jan. 10, 1825; and the Supreme 
Court, May 2, 1825. In 1819 the Decem- 
ber term was changed to November; and 
from that time to the present the terms of 
the court have commenced in May and 
November. 

At the end of their first terms of office 
Judges Scott, Holman, and Blackford were 
reappointed, and continued to serve until 


two. Knox County, being the oldest and | Dec. 28, 1830, when their terms ex- 
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pired. On the 28th of January, 1831, 
Governor Ray reappointed Blackford, and 
appointed Stephen C. Stevens of Jefferson 
County, and John T. McKinney of Franklin 
County, in place of Scott and Holman. The 
refusal of Governor Ray to reappoint Scott 
and Holman was, as charged at the time, and 
generally believed, because they had de- 
clined to aid him in his senatorial aspira- 
tions. In August, 
1825, he and Black- 
ford were opposing 
candidates for the of- 
fice of governor, and 
he was successful over 
Blackford by a major- 
ity of 2,622; and Ray 
thought, no doubt, 
that he could make 
friends in the Black- 
ford ranks by reap- 
pointing him. The 
action of Ray in re- 
fusing to reappoint 
the full bench ren- 
dered him very un- 
popular. 

The number of cases 
reported in the first 
volume of Blackford’s 
reports do not show 
the number decided 
by the court. For in- 
stance, at the Decem- 
ber term, 1817, three 
cases are reported as decided, while the 
complete shows seventeen. The 
opinions as spread of record are much 
longer than as reported, often three or four 
times as long. This was a liberty that Judge 
Blackford took in reporting them; and we 


record 


are not aware of any lawyer losing his case 
by reason of the abbreviated opinions, or of 
any client suffering in pocket or reputation 
by reason of their condensation. The vol- 
ume is a fine illustration of what reports may 
be made when their publication falls into the 
hands of a master mind. Volume one has 
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but four hundred and thirty-two pages of 
printed opinions, yet it covers the first ten 
years of the court’s existence ; and volume 
two, five years. 

One of the important cases before the 
court, which is reported in the first volume, 
was that of Mary Clark, “a woman of color,” 
says the reporter. A free woman of color 
above twenty-one years, she bound herself 
by indenture in the 
State, for a valuable 
consideration, to serve 
the obligee as a me- 
nial servant for twenty 
years. Upon a writ 
of habeas corpus she 
was released from cus- 
tody, the court hold- 
ing that she was “ina 
state of involuntary 
servitude; ” “ 
ing declared her will in 
respect to the present 
service, the law has no 
intendment that can 
contradict the decla- 
ration.” 
portant case was that 
of the State Bank. 
The bank was char- 
tered in 1814, recog- 
nized by the Constitu- 
tion of 1816, and by an 
Act of 1817 was made 
the State Bank, with 
one million dollars’ capital. Having abused its 
power, the legislature authorized the bring- 
ing of a writ of gwo warranto against it in 
the Knox Circuit Court, at the instance of the 
State. This was done ; Moore, Dewey, and 
Nelson appearing for the State, and Tabbs 
Twelve charges of 


and hav- 


Another im- 


and Test for the bank. 
malfeasance were made against the bank, 
nine ef which the jury found true. The 
lower court rendered a judgment declaring 
not only the rights and franchises of the 
forfeited, but also seized its 
On appeal the first part of the 


corporation 
property. 
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judgment was affirmed, and the second part 
reversed. The opinion is written by Judge 
Holman. It is full, exhaustive, and learned, 
worthy of the court and worthy of the case. 

The first sixteen years of its existence the 
court decided eight hundred and sixty-five 
cases that are reported, filling the first and 
second volumes of Blackford’s reports. 

In May, 1836, Judge Stevens resigned, 
and Charles Dewey of Clarke County was 
appointed on the 30th of the same month, 
to fill the vacancy thus caused. About a 
year later Judge McKinney died; and May 
29, 1837, Jeremiah Sullivan of Jefferson 
County was appointed to fill the vacancy 
thus occasioned. 

One of the most important cases before 
the court during this period was that of 
Weinzorpflin against the State, in 1844. 
Weinzorpflin was a priest of the order of 
St. Meinrad, which has a monastery in the 
northeast part of Spencer County, near the 


Dubois County line, in as wild a part of 


the country as can be found in the State. It 
is a German order, and this settlement was 
made about 1840. At that time Spencer 
was a part of Vanderburgh County, and in 
this county he was indicted for committing 
a rape upon the wife of a neighboring set- 
tler. The case was one that excited great 
interest, and public opinion was against the 
accused. He was prosecuted by A. A. Ham- 
mond, afterwards Governor of the State, and 
S. Major, a famous lawyer of that day ; and 
was defended by B. M. Thomas and O. H. 
Smith, the latter afterwards U. S. Senator. 
The case was bitterly contested ; but public 
prejudice was too much for the accused, and 
he was sent to the penitentiary for five 
years. On appeal the case was affirmed, 
in an able opinion written by Judge Dewey, 
as long an opinion as he ever wrote. It is 
quite evident that the court felt the weak- 
ness of the evidence for the prosecution. 
He could not testify for himself; and the 
only witness to the alleged transaction was 
the woman, whose interest was certainly as 
great, if not greater than that of the ac- 





cused. ‘In regard to the sufficiency of 
the evidence to justify the verdict,” said the 
court, “we can only say that had we been 
in the place of the jury, we might, perhaps, 
have come to a conclusion different from 
theirs. But, one witness swore positively 
to the perpetration by the defendant of the 
crime charged upon him. The jury were, 
by the well-settled rule of the law, the ex- 
clusive judges of her credibility. If they 
believed her, they but acquitted their con- 
science in finding the defendant guilty. 
And after their verdict has undergone the 
revision and received the sanction of the 
Circuit Court on a motion for a new trial, 
we do not feel at liberty to disturb it ona 
question of the credibility of testimony.” 

Weinzorpflin still lives (or did a few 
months ago) an inmate of the monastery. 
The prejudices and passions of the day have 
melted away; and in the light of sober 
judgment and subsequent events he is no 
longer regarded by those cognizant of the 
facts, and by those who have examined 
them, as ever having committed the offence ; 
yet he was the victim of a rule long adopted 
by the courts, and still in force, which is set 
forth in the language quoted. 

On the 14th of January, 1845, Blackford 
was reappointed for a term of seven years 
from the 28th of that month. On the 2ist 
of January, 1846, Samuel E. Perkins of 
Wayne County was appointed in place of 
Judge Sullivan, whose term had expired, 
until the end of the next session of the 
General Assembly; and on the 29th of 
the following January he was appointed 
for a term of seven years. On the 29th 
of January, 1847, Thomas L. Smith of 
Ripley County was appointed in place of 
Judge Dewey, to continue until the end 
of the next session of the General Assem- 
bly ; and on Jan. 28, 1848, he was appointed 
for a like term of years. 

The appointment of Perkins and Smith 
was the source of a quarrel between Gov- 
ernor Whitcomb and the State Senate. The 
Senate desired the appointment of Dewey 
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and Sullivan. Both were strong men and 
excellent judges, the former one of the 
strongest and best legal minds that ever 
sat on the bench. The reason Whitcomb 
gave for his refusal to appoint the old 
judges was the fact that the court docket 
was behind, and he believed it needed 


younger men to bring it up. But this state- 


ment was doubted. At first he sent to the 


Senate the names of 
Charles H. Test and 
Andrew Davidson (the 
latter several years 
afterwards elected 
judge), whose appoint- 
ment the Senate re- 
fused toconfirm. He 
then nominated E. M. 
Chamberlain and Sam- 
uel E. Perkins, with a 
like result. Then fol- 
lowed the names of 
William W. Wick and 
James Morrison, and 
they, too, were re- 
jected. The legislature 
having reached the 
end of its term, ad- 
journed, and the Gov- 
ernor then appointed 
Perkins and Smith un- 
til the next session of 
the Senate, when, upon 
reappointment, they 
were confirmed. 
Blackford and Smith continued to serve 
until Jan. 3, 1853, when the judges, elected 


in accordance with the provisions of the Con- | 


stitution of 1851, took their seats, and the 
new Supreme Court was created. Perkins 
was elected a member of the new court. 
The old Supreme Court decided the first 
railroad case appealed at the May term, 1851.1 
It was simply a case of appropriation. 
Until the court was reorganized, the salary 


of a Supreme Court judge was seven hun- | 


1 Pruitt v. Shelbyville Lateral Branch R. R. Co., 2 Ind. 
53° 
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dred dollars, the same as that of a judge of 
the Circuit Court. 

When the seat of government was removed 
to Indianapolis, the court was authorized to 
sit in the county court-house. By an Act of 
1832 they were authorized to adjourn “to 
any other house in the town of Indianapo- 
lis;”’ and the judges were given the privi- 
lege of occupying one of the rooms in the 
house on the Gover- 
nor’s Circle, “for acon- 
sultation room,” either 
in term time or vaca- 
tion. 

Until 1833 the sher- 
iff of the county where 
the court sat acted as 
sheriff of the Supreme 
Court; but in 1833 
they were authorized 
to appoint a sheriff, 
and his duties and 
fees were fixed and 
prescribed. 

In 1849 the clerk 
and his deputy were 
forbidden to practise 
in the court. 

The old court was 
authorized to call a 
jury and summon wit- 
nesses to try an issue 
of fact, in a proper 
case; but this was a 
power probably never 
exercised, even in those cases where it had 
such original jurisdiction as the General As- 
sembly was authorized by the Constitution 
to give it, and which it did. Afterwards the 
court was authorized to send such a case to 
a Circuit Court for trial. 

The opinions of the court were required 
to be in writing, ‘“‘except in cases and on 
subjects of an unimportant nature.” 


HOVEY. 


John Johnson. 


Who was John Johnson, of whom we know 
so little, and who, so far as we now know, 
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never delivered an opinion while on the 
bench? He was a Kentuckian, and an ad- 
vocate of the institution of slavery. Near, if 
not at the beginning of the present century, 
he settled at Vincennes, and at once entered 
on the practice of law. He was elected to 
the territorial legislature, and with John 
Rice Jones, revised the laws of 1807. In 
1809, when John Randolph, the pet of the 
Harrison faction and a rabid slavery advo- 
cate, was pitted against Jonathan Jennings, 
the antislavery candidate for Congress, 
Johnson was the third candidate, and it is 
said at the instance of Jennings. The latter 
was strong in the eastern part of the State, 
and Randolph in the western. When the 
vote was counted, it was found that Jennings 
had four hundred and twenty-eight votes, re- 
ceiving nearly every eastern elector's ballot, 
while Randolph had four hundred and two, 
and Johnson eighty-one. Thus it was that 
Johnson drew from Randolph, and Jennings 
was elected by a bare plurality. Whether 
Johnson was a candidate at the suggestion 
of Jennings or his friends or not, yet it 
is evident that Jennings did not forget 
Johnson when he had the appointment of 
three judges of the Supreme Court. John- 


The Green Bag. 





son was a man of ability, was a member of | 


the first constitutional convention, serving on 
at least three important committees. He 
died, as we have seen, in 1817. 


James Scott. 


James Scott resided in Clarke County, at 
Jeffersonville, and represented that county 
in the constitutional convention of 1816. He 
had previously served as Speaker of the ter- 
ritorial House of Representatives. He served 
fourteen years upon the bench. He was a 
Pennsylvanian, — ‘‘one of the purest men,” 
says Oliver H. Smith, “in the State, a 
scholar, and a fine lawyer. The opinions of 
no judge of our Supreme Court up to the 
present day [1857] are, I think, entitled to 
stand higher with the profession than his. 
A strong common-sense view of the case 
enabled him to select the grain of wheat 





from the stack of straw, and say, holding it 
up to the parties, without discussing the 
chaff, ‘It is my opinion that this is a grain 
of wheat.’ ”’ 


Jesse L. Holman. 


Jesse L. Holman was born Oct. 24, 
1784, at Danville, Ky. While an infant his 
father was killed by the Indians. Under dis- 
couraging difficulties he received a common- 
school education. Under the encouragement 
and auspices of Henry Clay, he published, 
before his majority, a novel entitled “ The 
Errors of Education,” in two volumes. Af- 
terwards, becoming dissatisfied with the 
work, he burned all the copies he could 
secure. He studied law under Clay, at Lex- 
ington, and commenced to practise at Carroll- 
ton. Previous to 1810 he moved to Indiana, 
and settled near Aurora on a farm which 
he called “ Veraestan.” He brought with 
him a large family of slaves, descended to 
him, which he emancipated. In 1811 he was 
appointed prosecuting attorney of Dearborn 
County ; in 1814 he was elected a member of 
the legislature, and the same year was ap- 
pointed judge of the second judicial district. 
As we have’ seen, he was appointed judge 
of the Supreme Court in 1816, and served 
fourteen years. In 1831 he came within one 
vote of being elected to the United States 
Senate, being defeated by General Tipton. 
On the death of Benjamin Parke, he was 
appointed judge of the United States Court 
for the District of Indiana, the second judge 
of that court, and held the position until his 
death, March 28, 1842. He was a Baptist 


minister, and for years served as pastor of 
He was one of 


the Aurora Baptist Church. 
several who laid out the town of Aurora; 
and he not only manifested a deep interest in 
the schools of his native town and county, 
but took a deep interest in the organization 
of Indiana University. Of him Justice 
McLean said: ‘‘ His mind was sound and 


discriminating. Of his legal record and 


/ acumen, he has left enduring evidence ; but 


what most excited my admiration was his 
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singleness of heart.” “A good lawyer,” 
said Oliver H. Smith, ‘and one of the most 
just and conscientious men I ever knew.” 
He was the father of Hon. William S. Hol- 
man, for many years, and at the present time, 
a member of Congress. 


Isaac Blackford. 


Isaac Blackford has had more influence 
upon the Supreme 
Court of Indiana than 
any man who ever sat 
upon its bench. Com- 
ing to the bench Sept. 
10, 1817, he contin- 
ued until Jan. 3, 1853, 
—a period covering 
the entire existence 
of the old court, with 
the exception of the 
few first months after 
its creation. He suc- 
ceeded John Johnson. 
He sat longer upon the 
bench than any other 
man; and during that 
time he made his name, 
by his untiring accu- 
racy and exact learn- 
ing, familiar on two 
continents. 

Blackford was born 
at Bound Brook, N.J., 
Nov. 6, 1786. His 
father was a_ native 
of England, and died while Isaac was in 
his teens. 
ton College in a class of fifty-four. Among 
his classmates were three who became Gov- 


At sixteen he entered Prince- | 


ernors of States, three United States Sen- 


ators, and four judges of Supreme Courts. 
Blackford excelled in Latin and Greek, hav- 
ing even a critical knowledge of those lan- 


guages. He delighted in books, and was | 
proficient in astronomy and the higher 
mathematics. In his senior year he read 


Blackstone. 
He read law at Morristown, in the office 





JAMES L. WORDEN. 


of Gabriel Ford, then the foremost lawyer in 
the State. In 1811 Blackford left New Jer- 
sey for Indiana, — why it is difficult to tell. 
Dewey came from Massachusetts because he 
was a bold man, possessing a daring mind, 
and having the energy which demanded the 
freer life of the then far West; but Black- 
ford was the scholar to whom the cloister was 
more congenial, or the society and life of a 
thickly inhabited and 
long settled country 
more attractive. 
Walking to the Alle- 
ghany River, because 
of lack of means, he 
floated down that and 
the Ohio River to Law- 
renceburgh, Ind., and 
presented a letter of 
introduction from 
Ford to Isaac Dunn. 
Shortly after his ar- 
rival young Blackford 
resumed the study of 
the law at Brookville; 
a little later he served 
as cashier of the Vevay 
branch of the Terri- 
torial Bank; and not 
long after this he ed- 
ited a paper in Vin- 
cennes. In 1813 he 
became the first clerk 
and recorder of Wash- 
ington County, and in 
December of the same year was elected clerk 
of the House of Representatives, then in ses- 
sion at Corydon. He was re-elected to this 
office in the following August, but resigned 
on his appointment as presiding judge of the 
First Circuit, a position which he held un- 
til January, 1816. Six months later, on his 
thirty-first birthday, he was elected to the 
House from Knox County; and when that 
body convened he was elected Speaker of the 
first House of Representatives of the newly 
formed State. 

Blackford was chosen 








Speaker without 
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opposition. “ His great fairness and unyield- 
ing integrity and natural fitness,” said Sen- 
ator James Noble, “won the respect and 
hearty good-will of us all, and we could n't 
find it in our hearts to oppose him.” 

Ten months later he was appointed Judge 
of the Supreme Court. At this time he was 
five feet nine inches in height, erect and very 
straight, delicately and slenderly shaped, 
cleanly shaven, and had a bright and genial 
countenance, and possessed exceedingly kind 
and conciliatory manners. He was exceed- 
ingly diffident, which increased with advanc- 
ing years. It was said of him that ‘“ he looked 
too young for that high judicial station.” 

It was at the funeral of his predecessor 
that Governor Jennings informed him of his 
intention to appoint him to the vacant judge- 
ship. As was usuai on such occasions, Black- 
ford lost his voice and could not speak ; but 
somewhat regaining his composure, he be- 
sought the Governor not to carry out his in- 
tentions, urging his want of years, lack of 
experience, his limited knowledge, and the 
superiority of other men, half-a-dozen of 
whom he named. But the Governor re- 
fused to accept his advice. 

In mental calibre he was not the first in 
rank, even among the young men of his 
day; and he never was deemed a great law- 


yer and a profound jurist. In breadth of 


mind or mental vigor, Dewey was far his su- 
perior. Blackford was a man of precedent. 
“The principal characteristic of his mind,” 
said an eminent lawyer, “is caution. He 
never guesses. He is emphatically a book 
judge. Declarations with him are nothing: 
precedent and good authority, everything.” 
Blackford had a horror of being wrong, and 
an earnest desire to be right. His timidity 
and eagerness made him the slave of prece- 
dent, and to hesitate to act independently. 
Yet he possessed a concentration of legal 
acumen that enabled him absolutely to ex- 
haust any question of law. Of him it has 
been said, as a judge of the Supreme Court 
of Michigan said to the writer of Judge 
Christiancy of that court, “ that when he had 





given his opinion, his associates knew that 
he had exhausted the subject.” 

Blackford’s reverence for judicial dicta 
sometimes led him into error. Thus, in 
The State v. Tipton (1 Blackf. 166) he 
wrote an opinion to the effect that the judg- 
ment of a court of competent jurisdiction 
respecting contempts could not be appealed 
from, relying upon the Case of the Lord 
Mayor of London (3 Wils. 188). For more 
than forty years this was the law of the 
State, until the question again passed un- 
der view, when it was found that the Eng- 
lish case was not at all in point, while the 
whole current of modern decisions was the 
other way. 

In the cases of Deming v. Bullitt (1 
Blackf. 241) and Cunningham vz, Flinn (1 
Blackf. 266), he held that a demand made 
before bringing the action for a deed, where 
the owner of land had covenanted to convey 
as payment of the purchase-money and tie 
money had been paid, in order to maintain 
an action for a specific performance, was not 
necessary. A few years later, the qrestion 
arose in Sheets v. Andrews (2 Blackf. 274), 
after Sugden’s work on “ The Law of Ven- 
dors and Purchasers of Estates” had ap- 
peared ; and on the strength of the state- 
ment of that eminent authority, Blackford 
overruled his two former opinions, holding 
that a demand first made was essential to 
maintaining the action. So in the case of 
Shanklin v. Cooper (8 Blackf. 41) is another 
illustration of his reverence of precedent. 
Twenty thousand dollars was involved. One 
French had executed two notes in New York, 
made payable in a bank in that State, in 
favor of Shanklin, who, in Indiana, indorsed 
them to Cooper. If the contract of indorse- 
ment was an Indiana contract, Shanklin was 
not liable under the facts developed at the 
trial; if it was a New York contract, he 
was liable. Judge Sullivan wrote an opinion 
holding the indorsement to be an Indiana 
contract, but before he filed it his term of 
office expired. The case was then assigned 
to Blackford, who found that in Rothschild 
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v. Currie (1 Ad. & E. nN. s. 43) it had been 
decided that an indorsement was a contract 
which was governed by the law of the place 
where the note is payable, without regard to 
the place where the indorsement was actually 
made. This remained the law for fourteen 
years, when the case was in principle over- 
ruled in Hunt v. Standart (15 Ind. 33). 

In 1824 Blackford was an elector on the 
Adams ticket; in 1832 
he voted for Clay; but 
in 1836 he voted for 
Van Buren, and ever 
afterward wasa Demo- 
crat. So long, how- 
ever, as he remained 
on the bench he took 
no part in the political 
campaigns, nor in any 
way interested himself 
in party management. 
He was regarded as an 
eminently fair man, 
free from all entan- 
gling alliances, — one 
who was stronger than 
his party. Sucha man 
is often taken up to op- 
pose a ring candidate ; 
and so was Blackford 
taken up in 1825 as 
an opponent to James 
Ray, who was unpop- 
ular, for the office of 
Blackford 
was not consulted. He received 10,418 votes 
to Ray’s 13,040. After this Blackford was 
taken up as a candidate for the United 
States Senate, in the winter of 1825-26, 
and was defeated by one vote only, -—the 
successful candidate being William Hen- 
dricks. It was owing to his personal pop- 
ularity that Governor Ray, although his 
opponent in the gubernatorial race, re- 
appointed him in 1830, declining, how- 
ever, to reappoint his associates, Holnian 
and Scott. In later life Blackford lost his 


Governor. 
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| after his retirement from the bench. 
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After 
the reorganization of the court by the adop- 
tion of the new Constitution in 1852, he 
desired to be retained on the bench, but was 
defeated by Judge Perkins. He even failed 
to get the nomination for Supreme Court 
Reporter. In 1852 Thomas A. Hendricks 
defeated him for the nomination for Con- 
gress; and afterwards becoming the Demo- 
cratic nominee for 
State Senator, he was 
beaten by the 
ple’s Party. 
His displacement 
from the bench was a 
blow to his 


Peo- 


severe 
pride. He privately 
declared that he would 
prefer to remain with- 
out pay than to with- 
draw after so long a 
term of service; but 
the cry for “ new blood 
on the bench” was ir- 
resistible. After here- 
tired from the bench, 
he opened an_ office 
for the practice of the 
iaw, but utterly failed 
It was noticeable that 
he was unfamiliar with 
the rules of evidence 
and practice, and fre- 
quently omitted from 
his papers important 
matters. He spoke hesitatingly, and under 
evident embarrassment. Tyros at the bar 
were often more than his match; and after 
a few attempts he refused to appear in court, 
confining himself to office work. 

In 1855 he again reascended the bench, 
but in a different forum. The United States 
Court of Claims had just been created, and 
President Pierce appointed him judge of that 
court, saying that he knew of no man in the 
party better fitted to aid in its organization. 
This office he held until his death, Dec. 


GREGORY. 


popular hold upon the people, especially | 31, 1859,—the last day of the year, the 








224 Lhe Green Bug. 


last day of the week, and the last hour of 


the day. 

"In all his long career no man ever sus- 
pected Blackford of dishonesty ; his was an 
unsuspected integrity. 

In private life he was a singularly pure man. 
An oath nor an obscene story never passed 
his lips. Outwardly he was not religious; 
but he frequently attended church, and was 
a firm believer in the truths of Christianity. 

He was remarkably industrious and pains- 
taking, working incessantly, having no set 
time in which to perform his judicial la- 
bor. When overcome with fatigue and 
Nature’s demand for sleep and rest, his 
head often fell forward on his desk; and 
after long and unremitting labor he would 
frequently sleep thirty-six or forty-eight 
hours without intermission. He was de- 
cidedly a plodder, creeping at a snail’s pace 
through whatever he had to do. He wrote 
and rewrote until he was satisfied with his 
opinions. His memory, too, was very defi- 
cient; an excellent illustration of which is 
afforded by the cases of Hawkins 7. Johnson 
(4 Blackf. 21) and Vest v7. Weir (4 Blackf. 
135), in which there is a direct conflict, 
although a little over one hundred pages of 
the report intervene between them, — in 
which cases he prepared both opinions. 

Blackford, outside of the law, was not a 
learned man. In early life he had a love 
for poetry, but that soon deserted him. His 
library contained over two thousand vol- 
umes, — the largest private library then in 
the State; but they were mostly legal works. 
He took little interest in anything beyond 
the law. His gifts to charity were small, — 
more to escape importunity than love of 
giving. He was passionately fond of oratory ; 
especially that of Henry Ward Beecher, then 
a resident of Indianapolis. In the company 
of strangers he was painfully diffident; a 
rough criticism pained him beyond expres- 
sion. Among his friends he was very happy, 
relating a good story; but he enveloped 
himself in a quiet reserve or dignity of man- 
ner that forbade anything like familiarity. 





In 1820 he was married to Caroline 
McDonald, the daughter of his old precep- 
tor in New Jersey ; but the marriage was 
an uncongenial one, owing to the difference 
in their ages and habits. She died in a 
year, leaving a son, who died at the age of 
twenty. The death of his son was a great 
blow to Blackford. For more than a week 
he confined himself in his room, and only 
opened the door when it was clear to him 
that it would be broken down if he did not 
do so. 

Blackford lived like a hermit. For twenty 
years he occupied a room in the Governor’s 
house in the Circle at Indianapolis. He 
had a few chairs and a table of the plainest 
pattern. His floor was uncarpeted, and for 
years his bed lay upon the floor. He took 
his meals at a cheap boarding-house ; and 
when specially engaged, or confined to his 
room by rheumatism, he lived for days on 
crackers and cheese, a supply of which he 
always kept by him. Shortly after the con- 
firmation of his appointment as judge in 1843, 
he banqueted five of his Whig friends who 
had voted for him; and the banquet consisted 
of two pounds of hard-shelled almonds, a few 
crackers, and a single bottle of champagne. 
He cracked the nuts on the floor with his 
boot-heel. 

Exercising such economy, and being con- 
tinuously in office for a long time, he neces- 
sarily accumulated a considerable fortune. 
His connection with the Vevay bank gave 
him an insight into its gross frauds, and he 
resigned. Shortly afterwards it failed, and 
this shattered his confidence in moneyed in- 
stitutions. He refused to trust them, and 
invested his earnings in land or town prop- 
erty, which in time became valuable. For 
years at a time he declined to draw his sal- 
ary; and when the State paid in scrip draw- 
ing six per cent interest, he had his salary 
set off quarterly, but declined to draw it for 
six years, when he received a much larger 
sum than he would have otherwise received. 
He died a rich man, for the West. 

Blackford owed much of his reputation, at 
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least beyond the State lines, to the excellent 
set of eight reports he edited. As early as 
1822 his attention was drawn to the advan- 
tage of a systematic report of the opinions 
of the court; but the first volume did not 
appear until 1830, containing opinions ex- 
tending over the first ten years of the court’s 
creation. This report at once took its place 
beside the Massachusetts and New York re- 
ports. Of it Chancellor Kent said that it 
was “ replete with the extensive and accurate 
law-learning, the notes of the learned re- 
porter annexed to the cases being*especially 
valuable.” Said Washington Irving, then 
Secretary of our Legation at London, “I 
meet with it frequently, and I am often asked 
as to the antecedents of its author, whose 
name is quite familiar at Westminster.” One 
thousand copies were printed of the first 
volume ; seven hundred and fifty (1834) of 
the second; one thousand each of the third 
(1836), fourth (1840), and fifth (1844); one 
thousand five hundred each of the sixth 
(1845) and seventh (1847) ; and one thousand 
two hundred and fifty of the eighth (1850). 
They are Blackford’s monument; and no 
better examplé of reporting can be produced 
in America or England. 

The opinions reported in this series of 
reports are selected from a large number 
never reported. They all received the per- 
sonal attention and revision of the reporter. 
He did not hesitate to correct the opinions 
of his associates, or even to remodel them. 
He studied the art of punctuation, and read 
the best books for style. In his opinion a 
misplaced comma was as inexcusable as a 
grammatical blunder ; and- on one occasion 
an entire signature (sixteen pages) was 
printed four times before the punctuation 
suited him. In the printing of the eighth 
volume the entire printing establishment 
was delayed three days, at the cost of $125, 
until the author had determined the correct 
spelling of ‘ jenny,” a female ass. He had 
spelled it with a “g,” but finding it spelled 
differently, he was not content to let it pass 
until he had examined every book in his 

29 





library. During the year 1843 he paid his 
printer $600 for loss of time occasioned by 
these delays. The publication of the eighth 
volume covered eighteen months, and he 
paid his printer $1,100 for delays and cor- 
rections. He had a standing reward with 
the printer for the discovery of errors ; and 
he kept the sheets of each volume, as it was 
coming out, in the Supreme Court room, ac- 
companied by a request that all errors be 
noted on the margin of the page containing 
the error. Ex-Governor Porter, our present 
Minister to Italy, noted an error in the use 
of the word “optionary.” Several months 
afterward he was surprised to read in the 
papers his appointment as Supreme Court 
Reporter, to succeed Mr. Carter, recently de- 
ceased. Seeking the Governor, he tendered 
his acknowledgments, but was referred to 
Judge Blackford, who, he was informed, had 
urged his appointment solely on the recom- 
mendation of the discovered error. 

Indeed the story is told that that eminent 
lawyer, Samuel Judah, used to boast that he 
secured a delay in the decision of a case in 
the hands of Blackford for three years, sim- 
ply by suggesting to him that Kent and Story 
differed in the spelling of ‘ eleemosynary ;” 
and although this tale may not be true, it in- 
dicates the character of a man about whom 
such a story could be invented. 

Such is a faint outline of Blackford, the 
judge, the jurist, the scholar, and the recluse, 
and the greatest special pleader ever in the 
State. 


Stephen C. Stevens. 


Stevens first appeared in public life as a 
member of the legislature of 1817 from Frank- 
lin County, and was chairman of the commit- 
tee on revision of the laws. In 1824 he was 
a member of the same body from Switzerland 
County, being elected Speaker ; and in 1826 
was elected to the State Senate, serving two 
terms. Afterwards he removed to Madison, 
and was appointed judge, Jan. 28, 1831, 
resigning in May, 1836. He was an old- 
time Abolitionist ; and in 1845 was the nom- 
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inee for Governor of the Liberal party. In 
,1817 he was one of eleven who organized 
the Grand Lodge of Masons for the State of 
Indiana. In 1851 and 1852 he interested 
himself in a projected railroad, only soon to 
find his accumulations of years swept away 
from him, and himself a pauper. The shock 
was too great for him to bear, and his mind 
was impaired. His delusion was that he was 
immensely rich, and he went about bargain- 
ing for houses and lands. In 1869 he was 
sent to the State Hospital for the Insane, 
with no benefit; and there he died Nov. 7, 
1870, in abject poverty. It cannot be said 
that Stevens was a great lawyer, although he 
stood high at the bar. His painstaking, care, 
and industry made him a successful practi- 
tioner, and he possessed considerable power 
before a jury. As a writer he was diffuse 
and prolix, and his opinions contain many 
obiter dicta. He was one of the most labo- 
rious judges that ever sat on the Supreme 
Court bench. 


John T. McKinney. 


Judge McKinney was a resident of Frank- 
lin County, having his residence at Brook- 
ville. He was appointed Jan. 28, 1831, in 
the place of Judge Holman. He died in office 
in May, 1837; and Judge Sullivan succeeded 
him in office. Oliver H. Smith said of him: 
“General McKinney was a fair lawyer, and 
gave good satisfaction as a judge, but died 
before he had reached the meridian of life, 
or had been long enough on the bench to 
develop fully his judicial character. His 
opinions are sound law.” 


Charles Dewey. 


Dewey was born in Sheffield, Mass., March 
6, 1784, and graduated at Williams Col- 
lege with the honors of his class. In 1816 
he settled at Paoli, Ind., and opened an office. 
His active mind and genial habits soon 
brought him a large practice in that and ad- 
joining counties; he following the usual habit 
of lawyers at that day, “ riding the circuit.” 
In 1821 he was elected to the Legislature, 








and the next year made an unsuccessful race 
for Congress. In 1824 he moved to Charles- 
town, Clarke County, where he resided until 
his death. In 1832 he again made an unsuc- 
cessful race for Congress. Governor Noble 
appointed him, May 30, 1836, judge of the 
Supreme Court in place of Stevens, who had 
died ; and he sat upon that bench eleven 
years. Dewey was a Whig, and Governor 
Whitcomb, a Democrat, refused to reappoint 
After the adjourn- 


him, as we have seen. 
ment of the legislature he appointed Dewey 
and Sullivan temporarily, until the next le- 
gislature, and then sent in the names of two 
others as permanent appointments. The 
legislature refused to confirm them, and af- 
ter the adjournment the Governor again 
offered him a temporary appointment ; but 
Dewey declined to accept it until he received 
an assurance from the Governor that it 
should be made permanent. No doubt Whit- 
comb wanted to appoint Dewey to a full 
term ; but he was diverted from his course by 
Ashbel P. Willard, afterwards Governor, and 
then a rising young Democrat; but he did 
not keep his pledge, and Dewey publicly 
charged him with having failetl to keep faith 
with him. 

On leaving the bench in 1847 he resumed 
the practice, and he and George V. Howk, 
afterwards himself a member of the Supreme 
Court, formed a partnership. Their practice 
was large and lucrative. In 1849 he was 
thrown from his carriage,and his leg was 
broken. He never fully recovered from the 
injury, and was always compelled to use 
crutches. He died April 25, 1862, and was 
buried at Charlestown. Dewey and Benjamin 
Parke were great friends and companions. 
His love of a good story was well known, and 
his wit was keen and incisive. Dewey was, 
perhaps, the most original mind that ever sat 
upon this bench. His reputation as a lawyer 
was very high when he was appointed judge, 
and many feared he would not maintain it 
on the bench; but all acknowledged that 
their fears were not realized. He had the 
happy faculty of going at once, in a very 
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few clear-cut sentences, to the core of the 
case. He cited few authorities. His opin- 
ions, consequently, are short, but perspicuous. 
There is no uncertainty about his meaning, 
or what he decides. He was, perhaps, the 
finest equity lawyer in the State, or who ever 
sat upon the Supreme Court bench. 


Jeremiah Sullivan. 

Judge Sullivan was born July 21, 1794, 
at Harrisonburgh, Va. His father, a Cath- 
olic, came from Ireland and married a Meth- 
odist woman, Of the two children from 
this union, the daughter died an infant. His 
father designed him for the priesthood, but 
Jeremiah preferred the law. He graduated 
at William and Mary’s College. Having read 
law, he was about to enter on the practice, 
when the War of 1812 broke out, and he en- 
listed in the army. He rose to the rank of 
captain, for his “‘ bravery and good conduct.” 
At the close of the war, declining an offer of 
partnership with his old preceptor, he started 
for Louisville, Ky.; but upon his arrival at 
Cincinnati he was recommended to go to 
Madison, Ind., which he did, and there set- 
tled. In 1820*he was elected to the legis- 
lature as a supporter of Monroe, and was ap- 
pointed one of the commissioners to lay off 
the site selected for the future capital of In- 
diana. In the legislature he proposed the 
name of Indianapolis for the new capital, 
and it was adopted, although at first received 
with derisive shouts of laughter. In 1824 
he was defeated by William Hendricks for 
Congress. In 1829 he was appointed by 
Governor Ray one of the land commissioners 
to adjust the conflicting claims of Ohio and 
Indiana concerning the land granted by the 
United States for the construction of the 
Wabash and Erie Canal, and elicited the com- 
mendations of both Governors of the two 
States. His connection with the canal lasted 
until 1836. When appointed judge, May 
29, 1837, to fill the vacancy occasioned by 
the death of McKinney, his associates were 
Dewey and Blackford ; and he continued on 
the bench nine years. It may safely be said 


The Supreme Court of Indiana. 








yg ee 
227 





that the bench as a whole was never better 
than during their nine years. Dewey was a 
man of originality and power; Blackford of 
learning, scholarship, and acumen ; and Sul- 
livan of scholarship combined with power, 
though inferior to Dewey, and a graceful 
diction that has not been surpassed by 
any member of the Supreme Court bench. 
He was the ablest writer of the three. His 
opinions are models of legal composition. 
The decisions of the court at this period 
have been repeatedly cited by the Queen’s 
Bench of England; and the court rose 
to a dignity and reputation unequalled by 
any of the newer States, and surpassed 
not far by any of the older. Although 
the characteristics of the three judges were 
radically different, yet they combined and 
served to procure for the bench this high 
reputation. In later life Sullivan was a 
Whig ; and on the breaking out of the Rebel- 
lion he was an earnest supporter of the ad- 
ministration, one of his sons becoming a 
brigadier-general in the Union army. In 1869 
he was appointed by Governor Baker judge 
of the Jefferson County criminal court; and 
at the following general election he was 
elected judge: but when he was to open 
court for the first time as a judge elected by 
the people, the members of the bar were 
shocked to hear that he had died only two 
or three hours before the morning hour for 
calling court. He died Dec. 6, 1870. Of 
him Hon. Joseph E. McDonald said, in a 
public address: ‘ As a judge, he was learned 
and inflexibly just, and an ornament to the 
bench. As a practising lawyer, he was able 
and honorable, and an ornament to the pro- 
fession. As a sincere Christian, he was an 
ornament to the church. As a man of ex- 
alted personal character, he was an ornament 
to society.” 


Thomas L. Smith. 


Judge Smith held his office from Jan. 
29, 1847, until the incoming judges of 
the new Supreme Court. He succeeded 
Dewey, and was a Democrat. When ap- 








228 The Green Bag. 





pointed he was considered a good lawyer ; 
and he did not disappoint the bar while on 
the bench. His best opinion was in the 
case of the State of Indiana against the 
Vincennes University ; and although the de- 
cision was reversed by the Supreme Court 
of the United States, the minority of the 
court, including Taney, concurred fully with 
his opinion. After he retired from the bench 
he resumed the practice at New Albany. 
He was the reporter of one volume of In- 
diana reports, a private enterprise, published 
in 1850 at New Albany. It is the smallest 
volume of any of the Indiana reports, and 
contains only twenty-one opinions not pub- 
lished in Biackford’s and the other Indiana 
reports. It in fact falls in part between 
Blackford’s eighth volume and volume one 


of the Indiana reports. 
THE NEW SUPREME COURT. 


On the 18th day of January, 1850, the 
General Assembly provided for the call of 
a convention of the people of the State, to 


revise, amend, or alter the Constitution of 


1816. The convention met on the first Mon- 
day of the following October; and an en- 
tirely new constitution was framed, which 
took effect Nov. 1, 1851. By its terms, as 
amended in 1881, the judicial power of the 
State is vested in a Supreme Court, in Cir- 
cuit Courts, and in such other courts as the 
General Assembly may establish, — the Su- 
preme Court to consist of not less than three 
nor more than five judges, a majority of 
whom constitute a quorum; and the judges 
to hold their offices for six years, “if they 
The legislature is 


” 


so long behave well 
required to divide the State into as many 
districts as there were judges; and one 
judge is elected from each district, who 
must reside therein, “ by the election of the 
State at large.” 

The Supreme Court is given jurisdiction 
by the Constitution co-extensive with the 
limits of the State, “in appeals and writs 
of error, under such regulations and restric- 
tions as may be prescribed by law.” It is 





also given such original jurisdiction as the 
General Assembly may confer upon it. 
Upon the decision of every case the court 
must “give a statement in writing of each 
question arising in the record of such case, 
and the decision of the court thereon.” 
The General Assembly is required to pro- 
vide by law “for the speedy publication of 
the decisions of the Supreme Court made 
under” the Constitution; but no judge of 
the court is “allowed to report such deci- 
sion.” The clerk of the court is elected by 
an election at large for a term of four 
years. The judges of the court are made 
conservators of the peace; their salaries 
can never be diminished during the term 
for which they are elected, and they are not 
eligible during such term “to any office of 
trust or profit under the State, other than 
a judicial office.” 

Neither the Constitution nor the statute 
requires of a judge any qualifications for the 
high office he holds. In this we have the 
reflex of the absurd clause of the Constitu- 
tion, that “every person of good moral char- 
acter, being a voter, shall be entitled to 
admission to practise law in all courts of 
justice.” Indeed, more is required of an 
attorney than of a judge of the Supreme 
Court ; for the latter is not required to have 
a “moral character,” if he ‘‘ behave well,” 
or even to have been admitted to practise 
law. Thus the people have reserved to 
themselves the power to send any elector 
of the State to the highest (or to the low- 
est) judicial bench of the State, regardless 
of his fitness for the position; but the 
spirit of reform has not swept with such 
resistless might as to place upon the Su- 
preme Court bench any one who was not a 
practising lawyer, nor men who have not 
stood at the head or in the very front rank of 
their home associates. The poorest judges, 
in ability and learning, have been the appoin- 
tees of the governors, to fill vacancies caused 
by deaths and resignations. This is strong 
testimony and argument in favor of the 
popular election of the judiciary. 
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The Act for the organization of the Su- 
preme Court was enacted May 13, 1852. 
By its terms the court was made to con- 
sist of four judges; the court to be held 
in the State House, or, by adjournment, in 
any other room in the city of Indianapolis. 
They were authorized to occupy for consul- 
tation any of the rooms of the building in 
the Governor’s Circle, where the present 
Soldiers’ and Sailors’ Monument now stands. 
The two terms, then as now, began respec- 
tively on the fourth Mondays in May and 


; | 
November; and each term consisted of | 


thirty days, and was enlarged by operation 
of law, “if the business thereof requires it.” 
For each term, then as now, the judges 
choose one of their number chief-justice, 
who presides at their consultations and in 
court. Each judge takes his turn as chief- 
justice. The term of office of each judge 
begins on the first Monday in January after 
his election.! 

An attorney-general to represent the State 
was not provided for until 1855. The court 
was authorized to appoint its own sheriff.? 

On the 12th day of October, 1852, Sam- 
uel E. Perkins, Andrew Davison, William 
T. Stuart, and Addison L. Roache were 
chosen by the electors of the State judges 
of the Supreme Court over their oppo- 
nents, Charles Dewey, David McDonald, 
John B. Howe, and Samuel B. Gookins ; 
and they entered upon their duties Jan. 
3, 1853. Perkins was Blackford’s competi- 
tor for the nomination, and defeated him. 
He was the only member of the old court 
who was retained on the bench. Blackford’s 
last opinion was Sloan v. Kingore (3 Ind. 


1 The clerks of the Supreme Court have been Daniel 
Lymmes, 1794-1804; Henry Hurst, 1804-1820; Henry 
Coburn, 1820-1852; William B. Beach, 1852-1860; John 
P. Jones, 1860-1864; Lazarus Noble, 1864-1868 ; Theo- 
dore W. McCoy, 1868-1872; Charles Scholl, 1872-1876; 
Gabriel Schmuck, 1876-1880; Daniel Royse, 1880-1881 ; 
Jonathan W. Gordot, 1881-1882; Simon P. Sheerin, 
1882-1886; William T. Noble, 1886-1890; Andrew M. 
Sweeney, 18go- 

2 The State had an attorney-general from December, 
1821, to 1831, when the office was abolished. His salary 
was $200. 








549), delivered Dec. 24, 1852; and Smith’s 
the Terre Haute Drawbridge Company 2. 
Halliday (4. Ind. 36), delivered Jan. 1, 1853, 
the last day of the old court. Two opin- 
ions were delivered on that day. The first 
opinions of the new court were delivered 
Feb. 1, 1853. Stuart delivered three, and 
the other judges two each. No further opin- 
ions were delivered until the May term of 
that year. 

The pay of the judges was only twelve 
hundred dollars per annum, three hundred 
dollars lower than it had been at one time 
for a judge of the old court. The new 
judges were all Democrats. 

A new condition of affairs confronted the 
court. A wave of reform was sweeping 
over the State, and the new Constitution pro- 
vided for a revision of the laws. The Gen- 
eral Assembly was required to provide for 
the appointment of three commissioners, 
whose duty it was “to revise, simplify, and 
abridge the rules, practice, pleadings, and 
forms of the courts of justice.” They were 
required to provide “for abolishing the dis- 
tinct forms of action at law now in use, and 
that justice shall be administered in a uni- 
form mode of pleading without distinction 
between the law and equity.” They were 
also required “ to reduce into a systematic 
code the general Statute Law of the State,” 
and report the result of their labors to the 
General Assembly, with “ recommendations 
and suggestions.” Walter March, G. W. 
Carr, and Lucien Barbour were appointed 
the three commissioners, and reported a 
Civil Code, May 10, 1852, and a Criminal 
Code the 17th of the same month. The 
codes were almost literally adopted as re- 
ported. The model for the Civil Code was 
the New York Code of Civil Procedure; 
but the Codes of Kentucky and Iowa were 
resorted to by the commissioners. 

The most striking feature of the Civil 
Code was the abolition of all “ distinctions 
in pleading and practice between actions at 
law and suits in equity,” and the substitu- 
tion of “one form of action for the enforce- 
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ment or protection of private rights and the 
xedress of private wrongs,” denominated a 
“civil action.” 
was the complaint by the plaintiff, the de- 


The only pleading allowed 


murrer and answer by the defendant, and 
the demurrer and reply by the plaintiff 
The court found upon its docket a great 
number of cases that must be disposed of 
in accordance with the common law and 
chancery practice that had prevailed, and 
many had_ to 


be treated in the same way; but all cases 


cases thereafter appealed 
begun after the new Code took effect were 
governed by its provisions, and this en- 
tailed upon the judges a vast amount of ori- 
ginal work. No doubt a prejudice against 


the new Code and a predilection for the 


old system prevailed both with the bench 
and the bar, although often unsuspected by 
those entertaining them. The New York 


Code had been in force five years, and the 
decisions of the courts of that State had not 
been free from a distrust of the new code. 
Indeed, it may be said that the early deci- 
sions of the courts of that State were less 
in harmony with the new method of pleading 
and practice than that of any other State 
adopting a code; and their decisions did 
not fail to have an effect upon the Indiana 
courts. But notwithstanding all this, the 
decisions of the Indiana Supreme Court are 
singularly in harmony with the spirit and 
letter of both the civil and criminal codes 
of the State. The provisions of the Con- 
stitution requiring all decisions to be re- 
duced to writing and to be reported, soon 
swelled the number of reports far beyond 
their former number, and filled them with in- 
nunierable questions of practice, which, ow- 
ing to these provisions, are repeated over 
and over. No State in the Union, unless it 
is the State of New York, has a set of re- 
ports containing as many decided questions 
of practice as Indiana; and herein the court 
has been placed at a decided disadvantage, 
because of the frivolous questions that en- 
cumber the pages of our reports, and the 
unavoidable conflicting decisions on minor 
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and obscure points of practice. Since the 
new court was formed, its opinions fill one 
hundred and twenty-five volumes, averaging 
over six hundred pages per volume, To the 
profession the burden is intolerable, not only 
in the purchase of the volumes, but in wad- 
ing through a vast amount of rubbish for 
kernels of new grain. 

Not only did the court have two new 
codes to interpret, but it also had the whole 
body of the statute law of the State and 
the new Constitution. The first General As- 
sembly after the new Constitution went into 
force reconstructed the entire body of the 


statute law of the State, so as to conform 


with the provisions of that instrument. 
Constitutional questions came thick and 
fast. The first question arose in Jones v. 


Cavins (4 Ind. 305), Nov. 28, 
cerning the office of county auditor; and 
Judge Perkins wrote the opinion. 

In the temperance legislation of that day 
the court found its most serious and difficult 
The first case on this legislation 


1853, con- 


questions. 
was Maize v. The State (4 Ind. 342), upon 
the Local Option Law of 1853. The court 
held that so much of that act as required a 
submission to the voters of the township, to 
determine whether intoxicating liquors could 
be therein but 
that the remainder of the act could stand. 
Judge Stuart wrote the opinion. The prin- 
ciple governing this case was adhered to in 
Greencastle Township v. Black (5 Ind. 557), 
with respect to a township voting a tax for 


sold, was unconstitutional, 


school purposes. 

The result of these decisions was that 
the legislature passed in 1855 a prohibitory 
liquor law; but it too fell before the court. 
On the 30th of October, 1855, Judge Perkins, 
as a single judge of the court, delivered an 
opinion on the petition of one Herman for a 
writ of Audeas corpus, holding the Temperance 
Act of 1855 unconstitutional (8 Ind. 545); 
and on the 20th of the following December 
a divided bench sustained his opinion! In 
Beebe’s case it was in effect held that the 


1 Beebe v. State, 6 Ind. sor. 























prohibitory law was in direct conflict with 
the fundamental principles of civil govern- 
ment, as embodied in the Bill of Rights. 
It was then contended that the effect of this 
decision, in striking down the Act of 1855, 
was to leave that part of the Act of 1853 
previously held valid in force; but here the 
advocates of temperance were doomed to 
disappointment ; for the court held in a still 
later case (11 Ind. 482) that although the 
main part of the Act of 1855 was invalid, 
yet its general repealing clause was constitu- 
tional, and had the effect to repeal the Act 
of 1853. A most absurd conclusion, it must 
be said, and one that savored of party sub- 
servience; for the judges belonged to the 
party which opposed the stringent meas- 
ures embodied in the Acts of 1853 and 
1855. It is well to state that these deci- 
sions have been in effect overruled. 

Another far-reaching decision was that in 
the case of the City of Lafayette v. Jenners 
(10 Ind. 70), in which the part of the school 
law authorizing cities and towns to establish 
public schools and to levy and collect taxes 
for their support was stricken down. The 
effect of this decision was far-reaching, and 
was a great blow to the public schools of 
the day. 

It is true that the court was continually 
asserting that the strong presumption was 
that an act of the legislature was constitu- 
tional, that a law was not to be held invalid 


unless plainly in conflict with the Constitu-s| 


tion, and that the court would hesitate long 
before striking down an act for that rea- 
son; yet one who now reads the decisions 
then rendered cannot help entertaining the 
thought that the court in a measure consti- 
tuted itself a court of revision for the legis- 
Jature, and struck down many acts that did 
not meet with its approval. 
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“ Public pol- | 


icy,” even at that early day, was a subject of | 


discussion in the opinions, and had its weight 
in determining the result. Yet it must be 
admitted that opinions were then rendered 
that have become landmarks in constitu- 
tional law. 
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Addison L. Roache resigned, and May 8, 
1854, Alvin P. Hovey was appointed his 
successor. At the next general election, 
held Oct. 10, 1854, Samuel G. Gookins, a 
Republican, was elected as a successor to 
Judge Roache, — Hovey, a Democrat, not 
being elected to succeed himself. 

On the 15th of August, 1857, William T. 
Stuart filed with the Governor his resigna- 
tion, dated the 4th inst., “to take effect on 
the first Monday of January next” (1858). At 
the next general election (1857) Horace P. 
Biddle was a candidate for the office vacated 
by Stuart, and received 20,000 of a majority; 
but Governor Willard refused to issue him 
a commission. Biddle brought an action 
for a mandate to compel the Governor to 
issue to him the commission ; but the Su- 
preme Court decided that at the time the 
election was held there was no vacancy ; 
that the resignation was only prospective, 
and could have been withdrawn at any time 
before it was accepted, and after its accept- 
ance, with the consent of the Governor, and 
that Biddle had not been duly elected. Bid- 
dle was then a Republican, and the Governor 
and judges of the Supreme Court were Dem- 
ocrats. Since then their decision has been 
greatly impaired by subsequent decisions. 
The day after the decision was rendered, — 
Jan. 15, 1858, — Governor Willard appointed 
James L. Worden as Stuart’s successor. 

On Sept. 1857, Judge Gookins also 
resigned, to take effect when his successor 
should be elected; but the Governor de- 
cided that this was no resignation. On the 
10th of December following, the judge sent 
in another resignation, to take effect immedi- 
ately ; and on the same day James M. Hanna 
was appointed to fill the vacancy. 

The reason for Judge Stuart’s and Gookins’s 
resignation was the low salaries paid them 
by the State. When the court was reorgan- 
ized under the new Constitution, the salary of 
a judge was only twelve hundred dollars. In 
1859 the salary of a Supreme Court judge 
was raised to two thousand dollars, in 1865 
to three thousand, and in 1873 to four thou- 
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sand, where it now remains. An effort was 
made in 1891 to raise it to forty-five hun- 
dred, but failed. 

On the 12th of October, 1858, Perkins 
and Davison were re-elected, and Worden 
and Hanna elected for the first time, for 
a term of six years from Jan. 3, 1859. 
The period covering the six years extending 
from 1859 to 1865 was a momentous one. 
At the October election, 1860, the State 
went Republican, and a Republican Governor 
and State officers were elected. Party feel- 
ing ran high. The southern portion of In- 
diana had been settled by people from the 
South, many of whom, if not a majority, 
were in sympathy with the cause of the | 
Southern Confederacy. The legislature of | 
1863,! which was Democratic, -—,and so were | 

| 








the State officers, except the Governor, — 
refused to make the necessary appropria- 
tions to cover Indiana’s portion of the cost 
of arming her quota of troops; and Governor 
Morton pledged his personal word in order 
to secure funds for that purpose. 

An effort was made to compel Governor 
Morton to call an extra session of the legis- 
lature, on the ground that no appropriation 
had been made at the general session for the 
salaries and expenses of the State officers 
and institutions. Governor Morton con- 
tended that general statutes authorized the 
payment of such individuals and institutions, 
and in this he was following a precedent set | 
by a former Democratic Governor. The in- | 
terest on a large State debt was also due, for | 
the payment of which no appropriation had 
been made; but this had also previously 
been paid under the authority given by gen- 
eral statutes. There was plenty of money in 
the State treasury to pay all these just claims. 
The Auditor of State was in favor of their 
payment, but all the remainder, except the 





Governor, opposed it ; and these were spurred 
on by the hope of an extra session of the 
legislature, and by political capital. 


1 The legislature and State officers, except the governor, | 
lieutenant-governor, and judges of the Supreme Court, are 





elected biennially. 
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Then was instituted a proceeding that was 
an outrage on the administration of justice. 
Several days after the legislature adjourned, 
the Attorney-General appeared before the 
clerk of the Marion Circuit Court with a 
sworn complaint for an injunction to pro- 
hibit the State Treasurer paying the interest 
due on the State debt, with an answer, and 
an order-book entry granting the injunction 
and entering final judgment. Upon the as- 
surance of the Attorney-General that every- 
thing was correct, that official entered the 
proceedings in the order-book’of the court, 
and gave the Attorney-General a certified 
transcript of the entire proceedings, in order 
to take an appeal to the Supreme Court. The 
Attorney-General was anxious to take an ap- 
peal at once. The next day, when the judge 
of the Circuit Court came to sign the record 
of the previous day, he denounced the pro- 
ceedings, said he knew nothing of the case, 
and struck out the entire entry. In the 
mean time the certified copy had been filed 
in the Supreme Court clerk’s office, and the 
Circuit Court clerk at once notified him of 
the action of the lower court. The court 
then proceeded to hear the case, and refused 
the injunction as prayed for. From this an 
appeal was also taken. Both cases came on 
for a hearing in the Supreme Court, the 
same counsel appearing in each case. 

The parties were the same, the same ques- 
tion was involved in both cases, and the two 
appeals were from the same county; but the 
results of the decisions of the lower court 
were diametrically opposed to each other. 
One case was affirmed and the other reversed 
on the same day ; and the State treasurer was 
tied up with thousands of dollars.’ If the 
court was not cognizant of these facts and 
a party to the conspiracy, then it seems that 
‘inductive reasoning is utterly fallacious.” 

One of the cases tinged with politics was 
Kerr v. Jones, 19 Ind. 351. Mr. Harrison, 
the now President, was elected reporter of 
the Supreme Court in 1860, for the term of 

1 See Ristine 7. State, 20 Ind. 328; and State w. Ristine 
20 Ind. 345. 

















XUM 


The Supreme Court of Indiana. 233 


four years. Aug. 7, 1862, he was commis- 
sioned colonel in the volunteer service, aad 
accepted the commission, leaving a deputy 
in charge of his office. In the following 
October Michael C. Kerr was a candidate 
at a general State election for the office of 
reporter, and was elected. The court held 
that the acceptance by Mr. Harrison of the 
office of colonel vacated his office as re- 
porter, and that Mr. Kerr was entitled to 
the office. The result of this decision was 
to deprive many individuals of county and 
township offices to which they had been 
elected before entering the volunteer ser- 
vice. In 1861 the legislature passed a stat- 
ute authorizing township and county officers 
to retain their offices while serving in the 
volunteer service during their terms; but 
this act was pronounced unconstitutional.’ 
The legality of the legal tender quality of 
treasury notes early came to the front in In- 
diana. At the May term, 1862, the court, 
Judge Hanna dissenting, held the act of Con- 
eress making them a legal tender was con- 
stitutional and valid, and the banks of the 
State, by redeeming their paper in treasury 
notes, did not expose their franchises to for- 
feiture.2 At the May term, 1864, the validity 
of the clause making these notes legal tender 
again came before the court in Thayer v. 
Hedges (22 Ind. 282.) In a long and dis- 
cursive opinion written by Judge Perkins, in 
which Biblical quotations respecting money 
are quite prominent, the court held the act 
unconstitutional, notwithstanding its former 


| 
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opinion; but in view of the fact that the | 


question was pending before the Supreme 
Court of the United States, the court said 


that ‘‘a petition for rehearing may, if the | 


party desires, keep open the question, and 
save all rights as they may be finally settled 
by that tribunal.” The opinion was unani- 
mous. At the following November term the 
judgment was set aside. This was after the 
judges deciding the case had been defeated 
at the polls in their candidacy for re-elec- 

1 State v. Allen, 21 Ind. 516. 

2 Reynolds v. State, 18 Ind. 467. 
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tion. In January, 1865, four new judges 
came to the bench, and within a few weeks 
thereafter they unanimously held the le- 
gal tender clause valid.! In thus chang- 
ing front the Supreme Court of Indiana did 
no more than the Supreme Court of the 
United States afterwards did upon the same 
question. 

In Griffin v. Wilcox (21 Ind. 370) the 
court decided that neither the President nor 
Congress had any power to suspend the 
writ of habeas corpus; and that the Act of 
March 3, 1863, attempting to indemnify 
officers for illegal military arrests, was un- 
constitutional, and afforded them no protec- 
tion. This decision, so far as it relates to 
the Act of 1863, is contrary to the weight 
of authority. 

Another important opinion was rendered 
in Warren v. Paul (22 Ind. 276), in which 
it was rightly decided that Congress could 
not require the use of internal revenue 
stamps upon judicial process issued by State 
courts. 

At the October election of 1864, James S. 
Frazer, Jehu T. Elliott, Charles A. Ray, and 
Robert C. Gregory were elected, to take their 
offices Jan. 3, 1865. They were all Repub- 
licans. One of their earliest cases was upon 
the validity of the Legal Tender Act, as we 
have seen. Another was upon the Temper- 
ance Law of 1859. In Lauer v. The State 
(22 Ind. 461) the court had decided that the 
fourteenth section of that act was invalid, 
overruling thereby a former decision.2 But 
in Reams v. The State (23 Ind. 111) the 
court held this section valid, following its 
earlier case. 

One of the important cases decided by 
this court was that the provisions of the 
State Constitution prohibiting negroes or 
mulattoes from coming into the State were 
rendered nugatory by the provisions of the 
recently adopted amendments to the Fed- 
eral Constitution.® 

1 Thayer v. Hedges, 23 Ind. 141. 
2 Thomasson v. The State, 15 Ind. 449. 
3 Smith v. Moody, 26 Ind. 299. 








234 





The old State House becoming inconven- 
ient, the legisiature in 1867 authorized the 
erection of a brick building, on ground owned 
by the State, for the -use of the Supreme 
Court and the officers of State. The build- 
ing was erected that year, and the law li- 
brary of the State placed in it. It was here 
that the law library, as distinct from the 
general State Library, had its origin; for 
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previous to that they were combined. The 
change was a very beneficial one. 

The court about this time adopted the 
plan of making a statement of the case, or 
allowing the reporter to do so, and then 


writing its opinion. This method was only 


followed a few years, being far inferior to the 
practice of stating the case in the body of 
the opinion. 
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THE LAW OF THE LAND. 


II. 


A QUESTION OF DOLLARS. 


By Wm. ArcH. McCLEAN, 


\ HAT do you suppose the law knows 
about dollars, medicine, chemistry, 
philosophy, and the thousands of other 
things it has yearly to consider, — what? 
Why, when doctors fall out, it must know 
more of medicine than the most learned of 
physicians ; and so in each instance, as there 
is nothing under the sun upon which it may 
not have to express an opinion, which be- 
comes the law of the land on that subject. 
Well, what does law know about dollars ? 
The United States Constitution says Con- 
gress shall have power “to coin money, 
regulate the value thereof, and of foreign 
coin, and fix the standard of weights and 
measures.” And we know that Congress 
makes a cheap dollar for the Chinese, a 
legal-tender dollar, a greenback dollar, a 
Bland silver dollar, and no end of denomi- 
nations and fractions of dollars. The law 
knows what a Spanish milled dollar is, and 
thereby hangs this tale. 


Money has value, which sometimes in- 


creases and diminishes. A certain man 
who lived in the City of Brotherly Love in 
1793 thought he knew what good money 
and bad money was in those days. He was 
frugal, and therefore had a natural Ameri- 
can itching for the money that was good. 
He was aware of the fact that to be in 
Philadelphia with certain species of money 
was deplorable, especially as, if he went out 
of a night with the boys, the uncle might 
have to be visited before morning; while if 


he had his pockets lined with Spanish dol- 





lars, the inner man never went half satis- | 
fied, and there was enough left besides to | 
soothe the beastly headache of the next | 


day. 
This man — let us familiarly call him Dick 
Roe — spent many sleepless nights ponder- 


ing upon the bewitching and exasperating 
subject of how to entice those Spanish dol- 
lars into his pockets; for he not only thought 
of the boys, but also of the little Roes that 
were coming on. He went about in the day- 
time with his weather eye crooked for a 
glimpse of those dollars. To him who 
waits, and while doing so digs around for 
substance, all things come, even the Spanish 
dollar. 

It happened thus wise. Dick Roe owned 
a vacant lot in his native city, and some one 
wanted it more than he wanted to keep it; 
but as it was never well to display too much 
anxiousness to accommodate a purchaser in 
such a case, he assumed an air as though 
that lot could not be bought for money. 
Finally, the proposition came whether he 
would sell. Sell? why, he had never had 
such an idea, yet, come to think of it, he 
might be disposed to part with that lot if he 
obtained what he should have for it. What 
did he want? He would think over it; and 
here a brilliant Spanish dollar conception 
took possession of him, and he soon sent the 
purchaser word that he would sell for a cer- 
tain price, but upon one condition. 

The purchaser sorely wanted that lot, and 
he telephoned down by his messenger boy 
that he would take the lot at the price 
named and upon the unknown condition. 
At the first moment’s leisure he hurried 
down to Roe, to find out what that condi- 
tion was, and overtook his telephone playing 
mumble-peg on one of the city’s squares. 

It was a conspiracy between Old Roe and 
the Spanish dollar as an 7 memoriam for the 
little Roes. He reserved “the yearly rent 
or sum of ninety-five Spanish milled dollars 
and one third of a dollar, each weighing 
seventeen pennyweights and six grains at 
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least, on the first day of the first month,” 
and fearing in time it might be forgotten 
which was the first month, added, “ called 
January in each year, forever.” 

This is what goes by the name of a Phila- 
delphia ground-rent. No one can appreci- 
ate what a convenient arrangement it is 
until he has bought and paid for a house 
in Philadelphia, and is aroused, early New 
Year’s morning or some other morning, with 
the imperative demand that it must be paid 
for again, forever. The fault in the present 
instance was Dick Roe’s, and his Jove for an 
eternal stream of Spanish dollars ; and some 
fool who was willing to gratify that love. 

What joy entered the soul of Dick Roe, 
April 30, 1793, the day he delivered his 
deed for that lot with its carefully worded 
reservation! Ah, the little Roes should 
never want, for he had still other lots to sell 
on the same conditions. The present might 
become the past, the future come to an end, 
and the millennium dawn, yet that eternal 
Spanish dollar reservation would go on for- 
ever. The annual stream of Spanish dollars 
would never cease, even though the Roes 
might. 

Congress previous to this had enacted 
that ‘ Spanish milled dollars ” of “ seventeen 
pennyweights and seven grains” were “a 
legal tender for all debts and demands . . . at 
the rate of one hundred cents for each dol- 
lar.” Why Roe should be willing to receive 
dollars of one grain less weight can only 
be explained on the theory that these dol- 
lars were so fascinating that he was willing 
to receive even the old and decrepit dollars, 
the punched and plugged dollars, the baby- 
bitten dollars, only so that they were the 
Spanish milled dollars. 

A combination was formed against that 
Spanish dollar reservation. The little Roes 
pooled their issues, sealskin sacks for the 
misses, and ball and bats and shot-guns for 
the boys. Dick Roe sadly scratched a few 
more hairs out of his head over this prob- 
lem. At last he solved it by taking his 
loved reserved ground-rent of those ever- 





lasting flowing Spanish dollars unto the 
money-lender and selling it unto him. 

Years passed; the ground-rent in that 
time changing ownership many times, as 
well as the title.to the lot of ground. But 
as often as the change took place, “on the 
first day of the first month, called January 
in each year,” Mr. Lot-owner would come 
unto Mr. Ground-rent and pay him his 
ninety-five and one third dollars; and as 
other dollars became just as valuable as 
those nice Spanish milled dollars of seven- 
teen pennyweights and six grains at least, 
Mr. Ground-rent would condescendingly 
take whatever kind of good dollars Mr. Lot- 
owner might have. 

Disaster lay in wait for the Spanish dol- 
lar. The coinage of the Spanish dollar 
ceased. It was not because the world had 
too many of them, but Spain wanted a new 
deal on the money question; she entirely 
changed her system of currency, and adopted 
a system in which there was no coin known 
as a dollar, and no coin which was the exact 
equivalent of that Spanish milled dollar. 

Again the Spanish dollar proved the truth 
of that saying that misfortunes never come 
singly. In 1857 the United States govern- 
ment sat down upon it by passing an act to 
demonetize the Spanish dollar. In other 
words, it was no longer a dollar of one hun- 
dred cents to pay a debt of one hundred 
cents. It had become a dollar of one hundred 
cents only in name. 

The reason of this is that it came under 
the rule that when the government or the 
law says a piece of silver is a dollar to pay a 
debt of one hundred cents with, then that 
silver piece is a dollar, whether it has or has 
not one hundred cents of silver in it. But 
when it says that that same piece is nota 
dollar to pay a debt of one hundred cents, 
then that thing is only worth its weight at 
the market value of silver. 

After this the Spanish milled dollar kept 
going from bad to worse until in late years 
it is worth from about seventy-two cents to 
eighty-five cents in current money of the 
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United States. Or taking the average price 
at seventy-eight cents, then with $74.36 
current money of this country, ninety-five 
and one third Spanish milled dollars could 
be bought, and a saving of about three cents 
less than twenty-one dollars effected. 

In 1887 another native of the Quaker 
City found an idea. He was the owner of 
the lot sold in 1793, on which was the 
Spanish dollar reservation. He had figured 
out a great scheme; he was going to pinch 
that eternal ground-rent, that had _ been 
pinching him, to the tune of twenty-one 
dollars. After some skirmishing with about 
seventy-four dollars he captured ninety-five 
and one third of these Spanish coin, and 
awaited his opportunity. Along came the 
first day of the first month called January 
in the year 1888, and Mr. Lot-owner be- 
took himself to Mr. Ground-rent to pay his 
New Year respects. 

When Mr. Lot-owner intimated that his 
call was partly on business, Mr. Ground- 
rent pleasantly repeated “business?” with 
a rising inflection. Then Mr. Lot-owner 
handed him with his compliments his Span- 
ish acquisitions, saying that the usual re- 
ceipt in full for the ground rent for the year 
1888 would answer his purposes. There- 
upon Mr. Ground-rent became indignant, and 
spurned his early love; these dollars were a 
reflection upon the follies of his youth, and 
he refused to accept them. He wanted good 
modern dollars, worth one hundred cents. 





Thus it came about that the law was ap- 
pealed to for an expression of that sifted 
common-sense of the ages on this question 
of dollars. It was given. 

Before it was given Mr. Ground-rent face- 
tiously remarked that the Act of Congress 
making the Spanish dollar a legal tender 
should be read as part of the reservation, 
and that in that light it was not the Spanish 
dollar Mr. Roe was after in 1793, but the 
legal-tender quality in them. The court 
answered that that could not be done, 
as Mr. Roe wanted Spanish dollars of seven- 
teen pennyweights and six grains, while only 
Spanish dollars of seventeen pennyweights 
and seven grains were legal tender; and 
further said, — 

“Taking these words [the words of the 
reservation in the deed] in their ordinary 
sense, every one no doubt would hold that 
the contract is for the delivery of specific 
coin. . . and that if these are tendered, the 
ground-landlord has what he stipulated for. 
. . . And it consequently follows the general 
rule, that if the things stipulated for are ten- 
dered when the time arrives, and have de- 
preciated during the interval, the creditor 
must bear the loss, as in the opposite event 
it will fall on the debtor.” 

Is not that reason? Is not that common- 
sense? And so Mr. Ground-rent in obedi- 
ence to the law accepts the tendered Spanish 
dollars, and pockets his loss, while Mr. Lot- 
owner merrily pockets his winnings. 
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SKETCHES FROM THE PARLIAMENT HOUSE. 


III. 


BARON MONCRIEFF. 


By A. Woop RENTON. 


HE ex-Lord Justice Clerk of Scotland 
can as ill be spared from a group of 
modern Scottish judicial silhouettes as his 


successful rival, the late Lord President. 


James, Baron Moncrieff, is the second son | 


of Sir James Wellwood Moncrieff, some time 
a judge of the Court of Session, but best 
remembered by his courageous though fruit- 
less defence of the murderer Burke, in 1828. 
His grandfather, Sir Harry Moncrieff, is fa- 
miliar to all students of Henry Cockburn’s 
“ Memorials of his own Time,” as the leader 
of the “Wild” or Evangelical party in the 
Church of Scotland in the beginning of the 
present century. 


Moncrieff was born in | 


1811, and, like every eminent Scotsman | 


of his day, was educated first at the High 


School, and then at the University of Edin- | 


burgh. He was admitted to the 
Bar in 1833, two years before the late Lord 
President Inglis. The stars in their courses 
fought for him. 


Scotch | 


to it again. Criminal procedure in England 
is mainly /¢¢zg?ous in character. The judge 
is not so much a judicial or executive officer, 
with independent powers of investigation, as 
a State arbiter, bound to hear and decide 
between the cases made respectively by the 
prosecutor and the accused. In spite of our 
attorney and solicitor-generalships, and our 
directorships of public prosecutions, this is 
still the prominent feature of the adjective 
criminal law of England. A criminal trial 
is essentially a litigation. The prosecutor 
“opens,” and has the right of reply; and 
unless he is a peculiarly fair-minded man, 
he presses the criminal charge home to 
the prisoner as keenly as if the latter were 
merely a defendant, and the question at is- 
sue a paltry dispute about the warrant of a 
horse, or the price of a suit of clothes. No 
more honorable advocate than Sir Alexander 


_ Cockburn ever practised at the bar of any 


Gifted by nature with an | 


inheritance of influence, pecuniary comfort, | 


character, and ability, and carefully educated, 
Moncrieff rose rapidly into practice. In 1850 
he was made Solicitor-General for Scotland 
by the Liberal party. In the following year 
he was raised to the Lord Advocateship, — 
an office which he held almost without in- 
terruption till his elevation to the bench in 
1869. During his tenure of the chief law 
officership, namely, in 1857, it fell to Mon- 
crieff’s lot to prosecute Miss Madeline Smith 
for the alleged murder of her lover, L’Ange- 
lier. The facts of this case have already 
been stated, and in some measure discussed 
in our sketch of Inglis. But Moncrieff’s 
part in it was so important, and throws so 
much light on Scotch criminal procedure, 
that, at the risk of repetition, we shall refer 





country in the world; yet he summed up 
the case for the Crown against Palmer with 
as much vehemence as if he had been plead- 
ing for damages in an action for breach of 
promise of marriage. The conduct of Mr. 
Adolphus (of Adolphus & Ellis notoriety), 
who prosecuted Courvoisier for the murder 
of Lord William Russell, was a still more 
discreditable instance of the same juridical 
tendency. This gentleman endeavored to 
impress upon the jury that Courvoisier, be- 
ing a foreigner, would naturally kill in order 
that he might rob with impunity; “opened” 
alleged facts which were triumphantly dis- 
proved ; strained every circumstance in the 
prisoner’s behavior into an indication or tacit 
admission of guilt, and so demeaned himself 
that but for the discovery of the deceased 
nobleman’s missing plate, Courvoisier would 
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certainly have been acquitted. 


The system | 


of private prosecution which prevails in Eng- | 
land, and under which a prisoner is left (ex- | 


cept in grave cases, and by the intervention 
of the judge) to secure his own counsel or 


to defend himself, is another illustration of | 


the matter on hand. 
cedure, on the other hand, is pre-eminently 
inquisitorial in character. 
erally speaking, no such thing as_ private 
prosecution exists. 
Scotch judicial system is the Lord Advo- 
cate, the supreme public prosecutor of Scot- 
land. Below him in dignity, but exercising 
functions of the same kind, comes the Soli- 
citor-General. In conducting the criminal 
business of the country, the law officers are 
assisted by advocates-depute, who prosecute 
in their absence, and by the crown solicitors, 
or “agents” as they are called, who prepare 
cases for trial. But this is not all. Every 
county or “shire” in Scotland has its “pro- 
curator-fiscal,’ who unites in his own person 
the functions both of coroner and of county 
prosecutor. This official investigates every 
case of sudden and suspicious death ; prose- 
cutes before the sheriff's court in a very large 
number of cases ; determines whether or nct 
prosecutions shall be undertaken, taking the 
advice of the advocates-depute if necessary ; 
and prepares cases for trial at the circuit 
courts. Prisoners in Scotland are practi- 
cally never left undefended. The public 
prosecutor is accustomed and required to 
conduct the case for the Crown with almost 
judicial moderation, and the prisoner’s coun- 
sel has the inestimable advantage of the last 
word. Now, Moncrieff’s speech in the case 
of Madeline Smith is, on the whole, the finest 
illustration that can be given of the tone ex- 
pected from a Lord Advocate of Scotland 
conducting an important Crown prosecu- 
tion; and the student of criminal juris- 


Scotch criminal pro- | 


Broadly and gen- | 


At the head of the | 





prudence who wishes to understand the | 
distinction on which we have been insist- | 


ing, cannot do better than compare it with 
Cockburn’s speeches against Palmer. 


away the charge (which had been made 
against the Crown) of having dealt with 
the documentary evidence in the case in 
a loose and unsatisfactory manner. He 
showed that this was due to the fact that 
the prisoner had hastened the trial by avail- 
ing herself of the remedy known in Scots 
law as “running letters,’ the effect of 
which was that unless the public prose- 
cutor brought the case to trial within a cer- 
tain time, she would be entitled to go free. 
He further contended that the facilities given 
by the Crown to the counsel for the accused 
in the preparation of the defence had been 
altogether exceptional,—a manuscript copy 
of all the documents on which the prosecu- 
tion intended to rely having been put into 
their hands even before the indictment was 
served. And he pointed out that if Miss 
Smith’s advisers felt that the rapidity with 
which the case had been prepared would or 
could be prejudicial to her interests, they 
might easily have secured a postponement 
of the trial. His lordship then proceeded to 
deal with the evidence, and laid before the 
jury a masterly synthesis of the facts. Ex- 
cluding one by one the hypotheses that 
L’Angelier’s death had been caused by ac- 
cident, suicide, or disease, he dwelt on the 
prisoner’s motive to get rid of L’Angelier, 
on her possession of the means whereby his 
death was undoubtedly caused, and on the 
curious coincidence between her several 
purchases of arsenic and L’Angelier’s vis- 
its. His peroration was the only objection- 
able portion in his address. ‘“ Having gone 
through this case,” he said, “with an amount 
of pain and anxiety which I cannot describe, 
I leave it entirely in your hands. I am quite 
sure that the verdict you give will be con- 
sistent with your oath and with your own 
opinion of it. I have but a public duty to 
perform, and I have endeavored to show 
you, as powerfully as I could, all the cir- 
cumstances which I found to bear upon the 
case; nor should I have done so but from a 
solemn sense of duty, and my own belief in 


Lord Moncrieff commenced by sweeping | the justice of the case. If I had thought that 
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there were elements which would have 
justified me in refraining from the painful 
task I have gone through, there is not 
a man in this court that would have more 
rejoiced at it. . . . But I see no escape for 
this unhappy girl, and there is but one 
course open to you if you come to the same 
conclusion.” The passage in which the Lord 
Advocate expressed his “own belief” was, 
of course, indefensible, and brought down 
upon him the censure of the judge. But 
possibly it meant nothing more than that 
he did not feel justified in withdrawing from 
the prosecution. 

Moncrieff’s parliamentary career was long, 
brilliant, and useful. He sat in the House 
of Commons as M.P. for Leith (1851), for 
Edinburgh (1859-1868), and for the Univer- 
sities of Edinburgh and Glasgow. 
a staunch Liberal, a formidable debater, and 
a highly honorable and honored politician. 


During his official life in Parliament he 
carried the bill that abolished tests in 


the universities and schools of Scotland ; 
the Valuation of Lands Act, 1854; and the 





He was 








Bankruptcy Act of 1856. In 1869 Mon- 
crieff was made Lord Justice Clerk of Scot- 
land. In 1871 he succeeded to his father’s 
baronetcy. In 1874 he was raised to the 
peerage as Baron Moncrieff, of Tulliebole 
(in Kinross-shire). In 1889 he retired 
from the bench. As Lord Justice Clerk, 


Baron Moncrieff hardly improved upon 
his high reputation as Lord Advocate. 
He was a good judge, — weighty, fair- 





minded, dignified, and sound. We shall 
have something to say of the part he played 
in the trial of Chantrelle when we come to 
sketch the life of Lord Trayner. But under 
his regime the Second Division of the In- 
ner House acquired a bad notoriety for 
impatience, or, at least, for the practice 
of constantly interrupting the arguments of 
counsel; and the blame for this state of 


| things has fallen, perhaps unfairly, on the 


Lord Justice Clerk. It must have been no 
easy task to preside over a tribunal among 
whose members were Lord Young and Lord 
Rutherford Clark. 
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THE GREEN BAG. 


HE following letter was called forth by Judge 
Bleckley’s “ Letter to Posterity,” published 
in our February number : — 
NEw York, 1892. 

My DEAR JUDGE BLECKLEy, — I have read your 
letter in much the spirit in which I suppose Gamaliel 
was listened to in the olden days, though certainly, 
unlike Gamaliel, you are no Pharisee. 

The younger members of the bar naturally have 
sharp ears for words of wisdom which drop from the 
lips of older and more experienced men, and I think 
my contemporaries owe to you, sir, a debt of grati- 
tude; for you have shown them that not even the 
viginti lucubrationes annos need necessarily dry up 
the fountains of the human heart, nor render the 
judicial heights of legal ambition cold, stark, and 
unapproachable. 

I was particularly delighted with your confession 
of your inability to be always sure that your decisions 
were correct, because of the dogmatism which not 
infrequently infects many opinions. To be sure, if 
the law is not on one side it must be on the other, 
and to decide yourself one way and then submit 
with equanimity to having your colleagues decide the 
other, seems to me to be the attainment of the highest 
wisdom; for by so doing, you relieve yourself of all 
responsibility. 

That you should enliven your labors in the law by 
an occasional tilt at the Muse is creditable alike to 
both your head and your heart. Truth, as I know it 
(only in small part, to be sure), loses nothing from 
wearing the garb of pleasantry ; and rules of law are 
still applicable, though expounded in a vein of kindly 
humor. I followed with deep interest your account 
of your own professional growth, and my heart beat 
fast at your picture of the “ phantom lady of the law ” 
who engrossed your youthful imagination. 

The “jealous mistress ” who enthralled you can be 
no other than she who has held a fitful sway over my 








Posterity will read and re-read your letter with 
delight, as no doubt the coniing generation of Georgia 
lawyers will your opinions. 

I cannot close without expressing the hope that | 
may hear from you again, and that some part, at 
least, of the wisdom you have attained unto may 
become my own possession. I am, sir, 

Very respectfully yours, 
Fitz FITZGERALD. 
aeere ceene 


LEGAL ANTIQUITIES. 


In Queen Anne’s reign the decree of the Uni- 
versity of Oxford, in 1683, respecting passive obe- 
dience, was ordered by the House of Commons, 
in 1710, to be burned by the hands of the com- 
mon hangman, as contrary to the liberty of the 
subject and the law of the land. In 1751 a sedi- 
tious libel entitled “‘ Constitutional Queries recom- 
mended to every true Briton ” 
House of Commons to be burned by the hands of 
the common hangman in Palace Yard at 1 Pp. M., 
and the Sheriff of Middlesex was to attend and 
cause the same to be burned accordingly. When 
Wilkes’s libel in the “ North Briton,” No. 45, was 
brought to the knowledge of the House of Com- 
mons in 1763, the House resolved that it was 
false, scandalous, and seditious, and tending to 
excite to traitorous insurrections, and ordered that 
it should be burned by the hands of the common 
But when the sheriff pro- 


was ordered by the 


hangman in Cheapside. 
ceeded to see the order executed, the mob were 
violent, and pelted the officials with stones and 
missiles, and they burned a petticoat and jack- 
boots in its stead. 


In the Rolls of Parliament, 1445, is a petition 
from the commons of two counties, showing that 
the number of attorneys had lately increased from 
six or eight to fourteen, whereby the peace of 
those counties had been greatly interrupted by 
suits. The Commons, therefore, petitioned that 
there shall be no more than six common attorneys 


own affections, and I felt as I read that your own | for Norfolk, six for Suffolk, and two for the city 


devotion was worthy of emulation. 


31 


| of Norwich. 


The king granted the petition. 
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FACETIZ. 


*In a Western city there dwelt a lawyer, crafty 
and subtle as a fox. An Indian of the Ute tribe 
named Simon owed him some money. The poor 
redman brought the money to his creditor and 
waited, expecting the lawyer to write out a receipt. 

“What are you waiting for?” said the lawyer. 

“ Receipt,” said the Indian. 

“ A receipt,” said the lawyer, — “ receipt ! What 
do you know about a receipt? Can you under- 
stand the nature of a receipt? ‘Tell me the use of 
one and I will give it to you.” 

The Indian looked at him a moment and then 
said: “S’pose maybe me die; me go to heben; 
me find gate locked; me see ’Postle Peter. He 
say, ‘Simon, what you want?’ ‘Me want to get 
in.’ He say, ‘You pay Mr. J. that money?’ 
What me do? Hab no receipt; hab to hunt all 
ober hell to find you.” 

He got a receipt. 


In the county court at Toronto may be seen a 
venerable tar, who has found a haven in these 
legal precincts as a subordinate officer, after hav- 
ing been tossed on the ocean for many a year in 
“Her Majesty’s” service. Not long ago, when 
the hour for adjourning a sitting of the court had 
arrived, the crier was absent, and the judge, turn- 
ing to the quondam mariner, said, “Captain, ad- 
journ the court.” Trained to prompt obedience, 
the “captain” shouted in stentorian tones, “Oh 
yes! oh yes! oh—yes—” But of the mystic 
formula no more came to his command. Not to 
be foiled in the discharge of duty, he proceeded in 
his own fashion : “ Ladies and gentlemen, you may 
consider this here court adjourned. Clew up your 
sails and heave the anchor. You must all be here 
at ten o'clock Monday morning. We will then 
weigh anchor and make sail. God save the 
Queen!” Astonished silence held all present for 
a moment, and then gave way to a peal of laughter, 
in which even “the court” was compelled to join. 


Jim WEssteER was being tried for trying to bribe 
a colored witness, Sam Johnsing, to testify falsely. 

“You say this defendant offered you a bribe of 
fifty dollars to testify in his behalf,” said Lawyer 
Gouge to Johnsing. 

* Yes, sah.” 


| 


| 
| 
| 





“‘ Now repeat precisely what he said, using his 
own words.” 

“ He said he would git me fifty dollars if I—” 

‘* He can’t have used those words. He didn’t 
speak as a third person.” 

“ No, sah ; he tuck good keer dat dar was no 
third pusson present. Dar was only two, — us two. 
De defendant am too smart ter hab anybody lis- 
tnin’ when he am talking about his own reskelity.” 

“1 know that well enough, but he spoke to you 
in the first person, did n’t he?” 

“T was de fust pusson myself.” 

“You don’t understand me. When he was talk- 
ing to you, did he use the words, ‘I will pay you 
fifty dollars ’ ?” 

“No, boss; he didn’t say nuffin about you 
payin’ me fifty dollars. Yore name was n't men- 
tioned, ’ceptin’ dat he tole me ef eber I got inter 
a scrape dat you was de best lawyer in San Antone 
to fool de judge and jury, —in fac’, you was the 
best lawyer in de town fer coverin’ up any kind of 
reskelity.” 

“ You can step down.” 


AN amusing incident happened in a Southern 
city court the other day. A Jew was on the 
witness-stand testifying against a negro who had 
stolen a pair of pantaloons from his store. 

“ How much are the pants worth?” asked Judge 
Thompson. 

“Well, Judge,” responded the witness, “ it de- 
pends on the man who wants to buy them. I sell 
them to one man for six dollars, to another for five 
dollars, but you can have them for four dollars.” 

“Sir,” responded his honor, in a disgusted tone 
of voice, “I want you to tell me what those pants 
are worth.” 

“ Ah, Judge,” said the Israelite, “take ’em for 
three dollars if four dollars don’t suit you.” 

“Look, here,” thundered the judge, “if you 
don’t tell me the exact value of those pants, | will 
send you to jail for contempt of court.” 

“Well, then, Judge,” pleaded the obtuse wit- 
ness in a most insinuating tone of voice, “ take 
’em for two dollars. It is giving them away almost, 
but you can have ‘em for two dollars.” 

By this time the people in the court-room were 
convulsed with laughter, and the judge himself was 
obliged to forget his disgust and join heartily in the 
laugh. He did not buy the-“ pants,” however. 
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NOTES. 


THE following decision, remarkable for the co- 
gency and brevity of its logic, graces the pages of 
a Pennsylvania Report : — 

“On Bill for an account between partners where 
one contributed money and the other time and skill, 
and the whole capital lost: He/d, That there was no 
capital to return.” 





Sap one of the oldest and most successful legal 
practitioners of the city bar to one of his rising 
young students a short time ago: ‘“ My dear young 
fellow, never fail to remember that in the success- 
ful career of a lawyer there is no one item so im- 
portant to his reputation as ‘red tape.’ You may 
smile at this remark, but it is as true as Holy Writ, 
and the proper use of it in binding up a legal 
document has saved many a court paper from be- 
ing handed back for perfection or revision to its 
legal sponsor. In earlier life I practised in the 
court of one of the most particular judges in this 
Commonwealth. I presented, as I believed, a 
well-prepared report, which I asked for confirma- 
tion; and to my surprise the judge, unfolding it 
and looking it over, found a hundred and one 
faults, and directed me to prepare another one, 
‘put in better form,’ as he said. I was utterly 
nonplussed. My time was so limited it was ut- 
terly impossible. An idea struck me. That night 
in my office I put on a showy outside wrapper, 
with a handsome endorsement of the title, with 
the most liberal supply of the widest red tape that 
I could find, in graceful bows. The next morning 
I nervously presented it again. The judge re- 
ceived it smiling, adding, ‘That is the correct 
way all papers for the court should be drawn up.’ 
There ’s nothing like red tape.” — Philadelphia 
Press. 

A suit has been brought in a Colorado court 
against a coal company to recover damages in a large 
amount for personal injuries. The facts are that 
the coal company uses wagons and teams for the de- 
livery of coal to customers, and of course employs 
drivers to superintend the teams. While in charge 
of one of the company’s teams, a driver threw a 
chunk of coal at his mules ; but his aim being bad, 


he missed the team and struck the plaintiff. It is | 


alleged that the plaintiff was thereby greatly bruised 
and maimed, that he languished for a considerable 
time, suffering great bodily pain and mental an- 


guish, etc., besides losing much valuable time, and 
incurring vast expense for medical attendance, 
nursing, etc. 

The action against the company is based upon 
the allegation that the driver was incompetent to 
drive mules ; that the company at all times was 
well informed of that fact, but notwithstanding 
continued to employ him, whereby all this damage 
to plaintiff resulted in the manner aforesaid. 

The proposition that a coal company is bound 
to know that its driver can’t hit a mule when he 
throws at it, at first blush appears somewhat start- 
ling ; but if it can be shown that throwing coal at 
the team is a part of the driver’s duty, it would 
seem to follow that the company is bound to em- 
ploy none but drivers who can throw straight enough 
to hit the mule. Otherwise what protection has 
an innocent bystander against bad results of poor 
aim, as in this case? 


THE following declaration in an action for breach 
of promise of marriage was filed a short time since 
in the clerk’s office of a Minnesota Court: — 
DIsTRICT Court. 


FourtH JUDICIAL 
DIsTRICT. 


STATE OF MINNESOTA 
CouNTY OF HENNEPIN, ss. 


Joun W-—, PVF. 
against 
, Def’t. 





ETTIE 





The plaintiff alleges that on or about the roth 
day of January, 1891, the plaintiff and said defendant 
kept company together, and thereby agreed to become 
husband and wife, to be married in lawful wedlock, 
and thereafter and before the commencement of this 
action said defendant wrongfully and without just 
cause deserted said plaintiff and used said plaintiff 
in a shameful decree, and caused him great harm and 
feeling and caused him great debterment to his mind 
and racked his fisical body to the damaged in the 
sum of five thousand dollars. 

Wherefore, said plaintiff demands judgment against 
| said defendant for the sum of five thousand dollars, 
| and the costs and disbursements of this action. 








fiecent Deaths. 


Hon. Joun K. Porrer, one of the most emi- 
| nent lawyers of the New York Bar, died at Water- 
| ford, N. Y., on April 11. He was a son of Dr. 
| Elijah Porter, and was born at Waterford Jan. 12, 
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1819. He received his early education at a 
cJassical school, of which David MacNeice, an 
Irish scholar and patriot, was president, at Lan- 
singburgh Academy, Waterford Academy, and grad- 
uated from Union College at the age of eighteen. 
He was admitted to the bar, and soon obtained a 
prominent place in the front rank of the younger 
members of the protession. In £848 Mr. Porter 
removed to Albany, and associated himself with 
Nicholas Hill, Jr., and Peter Cagger in the prac- 
tice of the law. He was counsel during his life in 
many important cases, the most noteworthy being 
the trial of Guiteau, the assassin of President Gar- 
field, in which he appeared for the people, and 
the Beecher trial, in which he was counsel for the 
defendant. In 1864 Mr. Porter was appointed a 
judge of the Court of Appeals, on the resignation 
of Judge Selden. At the next election he was re- 
turned by the people. In 1868 he resigned from 
the Court of Appeals and resumed the practice of 
law. 

(We hope shortly to publish an extended sketch 
of Mr. Porter, with an excellent portrait. — Ep.) 


In the death of Hon. Willard Saulsbury, Chan- 
cellor of the State of Delaware since 1873, and 
United States Senator from 1859 to 1871, the 
State of Delaware and whole country sustain a 
great loss. Chancellor Saulsbury was born in 
Mispillion-hundred, Kent County, Delaware, June 
2, 1820. His early years were spent on his 
father’s farm, and the rudiments of his education 
acquired at the schools in the vicinity of his home, 
near Burrsville. At thirteen years he was sent to 
an academy at Denton, remaining two years. He 
then spent one year as a student in Delaware Col- 
lege, at Newark, and one year at Dickenson Col- 
lege, Carlisle, Pa. At the age of about twenty 
years he became a student at law under the direc- 
tion of James M. Bartol, late chief-justice of the 
courts of Maryland, and completed his legal 
studies in the office of Hon. Martin W. Bates, 
being admitted to the bar at Dover, Delaware, in 
April, 1845. 

Hon. Peter Woon Cran, ex-judge of the Cir- 
cuit Court of the First Judicial District, Maryland, 
and ex-member of the Maryland Court of Appeals, 
died in Baltimore on March 30. He was born 
Jan. 9, 1806. He received his elementary edu- 
cation in the common schools of the county ; 


but his more advanced early studies were pursued 
at Charlotte Hall Academy, St. Mary’s County, 
Maryland. Leaving the academy in his nineteenth 
year, he read law under the Hon. John Truman 
Stoddard, of Charles County, and afterwards at- 
tended law lectures given by Henry St. George 
Tucker, chancellor of Winchester, who had a large 
class of students, among them Gov. Henry A. 
Wise, of Virginia, the Hon. Charles James Proctor, 
afterwards minister to France, and other promi- 
nent men. Mr. Crain graduated in 1827, and 
began the practice of law in Port Tobacco, Charles 
County. His reputation as a lawyer was quickly 
established. In 1841 he was nominated, without 
his knowledge and consent, to the Legislature, and 
his election followed. Mr. Crain was appointed to 
his first judgeship in 1846, and served under the 
Governor’s appointment until 1851, when, a new 
State constitution making the judiciary elective, he 
was elected, irrespective of party, to serve for ten 
years as judge for the First Judicial Circuit, com- 
prising Charles, St. Mary’s, and Prince George’s 
counties. After the death of Judge Cochrane, of 
the Court of Appeals, Judge Crain was appointed 
his successor. Judge Crain afterwards, in 1867, 
retired from the bench, and resumed his law prac- 
tice until 1878, when he retired. 


Hon. Cuartes D. Drake, late Chief-Justice of 
the Court of Claims, died in Washington, April 1. 
He was born in Cincinnati, Ohio, April 11, 1811. 
His education was received in the ordinary schools 
of Ohio and Kentucky, except a period of fourteen 
months, in 1823-24, spent in St. Joseph’s College, 
Bardstown, Ky., and eight months in a military 
academy of Middletown, Conn. In May, 1833, 
he was admitted to the bar in Cincinnati. In 
1834 he moved to St. J.ouis, but in June, 1847, 
he returned to Cincinnati. July, 1849, he was ap- 
pointed treasurer of the board of foreign missions 
of the Presbyterian Church, which position he 
held till October, 1850, when he returned to St. 
Louis and resumed the practice of law. In 1859 
he was elected a member of the Missouri House of 
Representatives. and in 1863 a member of the 
Missouri State convention. A year later he was 
elected a member of the new convention to revise 
the Constitution of Missouri, of which body he was 
vice-president. In January, 1867, he was elected 
United States Senator from Missouri for six years ; 
but in December, 1870. he resigned this position 











YIIM 








XUM 


Editorial Department. 245 





to accept that of Chief-Justice of the Court of 
Claims, from which he resigned in 1885. In 
1854 he published “A Treatise on the Law of 
Suits by Attachment in the United States.” 


Hon. CHARLES Younc, Judge of Probate, 
Prince Edward Island, died on March 26. He 
was born on the 3oth of April, 1812, at Glasgow, 
Scotland, and was the younger brother of the late 
Sir William Young, Chief-Justice of Nova Scotia. 
He was educated at Dalhousie College, and studied 
law in his brother’s office. He was called to the 
bar of Nova Scotia in 1838, and of Prince Edward 
Island the same year. In 1848 he was created a 
Q. C., being the first lawyer on Prince Edward 
Island to receive that honor. He represented 
Queen’s County, and was afterwards appointed to 
the legislative council, of which he subsequently 
became president. He was attorney-general from 
1851 to 1852 and from 1858 to 1865. He was 
administrator of the government of the island for 
four years, and was the first public man who advo- 
cated responsible government for this province. 
In 1852 he was appointed judge of probate, and 
judge in bankruptcy in 1868. While practising 
law he enjoyed a large and lucrative business. He 
was always the friend of the oppressed, took a deep 





| and Mrs. Pennell have an illustrated paper on “ The 





Feast of the Marys” in Provence ; and ex-Postmas- 
ter-General James discusses ‘The Ocean Postal 
Service.” In Mr. Stedman’s series on “ The Na- 
ture and Elements of Poetry,” the author endeavors 
to answer the fundamental question, “ What is 
Poetry?” “Characteristics,” by Dr. Weir Mitch- 
ell; ‘OP Pap’s Flaxen,” by Hamlin Garland ; and 
“The Naulahka,” by Rudyard Kipling and Wol- 
cott Balestier, are continued. ‘There are two il- 
lustrated short stories, — John Heard’s “ Starving 
at ‘Taskoma,” and “ Some Passages in the History 
of Letitia Roy,” by a Canadian writer. 


THE central subject of all social questions, and 
one of the most widely discussed of the time, is 
the conditions of life among the “ Poor in Great 
Cities.” It has passed from the stage of discus- 
sion into one of practical experiment, directed by 
men and women of great experience and scien- 
tific knowledge. In the April number of Scris- 


| NER’S MaGazINE is begun a series of papers in 


which authors and artists will co-operate to pro- 


| duce a truthful representation of the things already 


interest in any movement to advance the interest | 


of the people, and was an earnest advocate of re- 
ligion and temperance, being president of the 
Prince Edward Island Auxiliary Bible Society. He 
received the degree LL.D. in 1858, and was 
offered a knighthood, but declined it. 


REVIEWS. 


“Our Common Roads,” by Isaac B. Potter. 
is the subject of the opening illustrated article in 
the April Cenrury. This is a subject which in- 
terests not only farmers, but all who go on wheels, 
whether propelled by horse-power or man-power. 
Professor Holden of Lick Observatory has a 
popular paper on “ The Total Solar Eclipses of 
1889,” very curiously illustrated. Mr. Edward 
Robinson of the Boston Museum discusses the 
question, “Did the Greeks paint their Sculp- 
tures?” and gives very valuable testimony on this 
subject. This article is carefully illustrated. Mr. 


| 


| of the conditions which they describe. 


achieved. The authors have been chosen because 
of their personal experience and sympathetic study 
London, 
New York, Paris, Boston, Chicago, and Naples are 


among the cities to be represented in the series ; 


and the list of authors includes Walter Besant, 
Joseph Kirkland, Hon. Oscar Craig, President of 
the State Board of Charities, Jacob A. Riis, au- 
thor of “‘ How the Other Half Lives,” Madame 
Mario, and other authorities. The introductory 
article of the series describes “The Social 
Awakening in London,” and is by Robert A. 
Woods, author of the notable book “ English So- 
cial Movements.” The other contents of this 
number are varied and interesting. 


THE initial article in the NEw ENGLAND Maca- 
ziNE for April is on “‘ The Surpliced Boy Choirs in 


| America,” by S. B. Whitney, the organist and choir- 


master of the Church of the Advent of Boston, 
and is beautifully illustrated. Miss Helen Leah 
Reed contributes an interesting article on “ Wo- 
men’s Work at the Harvard Observatory,”’ which 


| is fully illustrated by photographs taken at the Ob- 
| servatory. Winfield S. Nevins concludes his series 


“ Stories of Salem Witchcraft.”” Walter Blackburn 
? 
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Harte, in “ Progress and Poetry,”’ claims that this 
age is as heroic as any other, and as worthy of 
the poets ; he also gives a careful estimate of the 
work of James Whitcomb Riley. Rev. William 
H. Savage in a gossipy antiquarian strain gives the 
*“ Annals of an Old Parish,’ — Watertown, Mass. 
The article is finely illustrated. George Ethelbert 
Walsh contributes a good story called “ A Summer 
Wooing,” and other stories are contributed by 
Ethel Davis and May L. Adams. 


Tue April ARENA is rich in able, thoughtful pa- 


James Richardson. The fiction of the number 
includes the second chapter of Mr. Howells’s new 


| novel, “The World of Chance ;” a characteristic 


short story by Richard Harding Davis, entitled 


| “Eleanore Cuyler,” illustrated by C. D. Gibson ; 


pers. Its table of contents is as varied as it is | 


inviting, as will be noted from the following: “ Vi- 
tal Statistics of the Negro,’”’ by Frederick L. Hoff- 
man; “‘The Money Question,” by Hon. John 
Davis, M. C.; “ Volapiik, the World Language,” by 
Alfred Post ; ‘The Speaker in England and Amer- 
ica,” by Henry George, Jr; ‘Rational Views of 
Heaven and Hell,” by Rev. George St. Clair ; 
“The Farmers’ Alliance and its Leaders,” by 
Annie L. Diggs (illustrated by two full-page por- 
traits and four smaller photogravures) ; ‘‘ Pontifex 
Maximus,” by W. D. McCrackan; ‘‘ A Remark- 
able Psychical Experience,” by Louise Chandler 
Moulton ; “‘ How Uncle Nottoway squashed the 
Indictment,” a Southern character sketch, by Will 
Allen Dromgoole; Part IV. of “A Spoil of Of- 
fice,’ by Hamlin Garland ; “Two Hours in the 
Social Cellar,” by B. O. Flower. 


HARPER’S MAGaZINE for April opens with Edwin 
A. Abbey’s superb illustrations of ** The Tempest,” 
accompanied by Andrew Lang's interesting and 
scholarly comment. The principal illustrated arti- 
cles are a graphic description of Lake Superior, 
“Brother to the Sea,’ by Julian Ralph ; the third 
chapter of the famous Danube papers, “ From the 
Black Forest to the Black Sea,” written by F. D. 
Millet; “ An Indian Fair in the Mexican Hot 


Country,” by Sylvester Baxter; and “The Last | 


Days of Percy Bysshe Shelley,” by Guido Biagi. 
Other papers of peculiar importance and timeliness 
are “ Western Modes of City Management,” an 
article of great value for its suggestiveness, by 
Julian Ralph ;. “The Mystery of Columbus,” a 
startling exposition of facts from contemporary 
records, by Eugene Lawrence. An intensely in- 
teresting chapter of geological history, “The An- 
cient Lake Region of America,” is contributed by 








' and another French-Canadian sketch, “ La Ca- 
bane,” by William McLennan. 


Wir the April number the CosMopolITAN com- 
pletes its twelfth volume in a manner worthy the 
wide and growing popularity of this magazine. 
The leading article is on “Genoa, — the home of 
Columbus,” written by Murat Halstead, and illus- 
trated from photographs of all the principal relics of 
the great navigator which remain in Genoa. “ Tor- 
pedoes in Coast Defence ”’ is the title of a timely 
paper by Lieut. A. M. D’Armit of the U. S. Army. 
Wallace Wood treats of “ Homes of the Renais- 
sance” in an illustrated paper; and William H. 
Rideing is the author of a delightfully written and 
profusely illustrated article on “The Crew of a 
Transatlantic Liner.’ Other papers are “The 
Theatre of To-day,” by Cora Maynard; “ Two 
English Men of Letters,” by Brander Matthews ; 
“All Sorts and Conditions of Men,” by Edward 
Everett Hale ; “ A Living Opal,” by Ernest Inger- 
soll,” and “Count Leon Tolstoi,” a description of 
the family life of the great Russian novelist and 
reformer by a friend of his family. Beside all 
these attractions, the April COSMOPOLITAN is rich 
in fiction and poetry. 


THE complete novel in Lipprnco1t’s MAGAZINE 
for April, “ But Men must Work,” is by the well- 
known and popular author. Rosa Nouchette Carey. 
In the Athletic Series Julian Hawthorne sounds 
the praises of walking, which he considers the 
only proper mode of locomotion ; and C. Davis 


| English expounds the mysteries of Four-in- Hand 


Driving. The Countess Norraikow gives a brief 
history of the leading Nihilists, and traces the fam- 
ine in Russia to heavy taxes and misgovernment. 
“ Milk for Babes,” a short but important article, 
by Mrs. Louise Hogan, discloses facts which bear 
directly on the health and life of children. There 
are short stories by Julien Gordon and George 
Edgar Montgomery. The poetry of the number 
is by Robert Loveman, Sibylla Vernon, Florence 
Earle Coates, Isabel Gordon, and Charles Wash- 
| ington Coleman. 
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Mr. WILLIAM Henry BisHop begins his series 
of papers on “ An American at Home in Europe” 
in the April number of the ATLANric MONTHLY. 
His first chapter is on “ House-Hunting and House- 
Keeping in Brittany, Paris, and the Suburbs of 
Paris.” “The Federal Taxation of Lotteries,” by 
Hon. T. M. Cooley, late Chief-Justice of Michi- 
gan, will fully repay a careful reading. A cleverly 
composed “ trilogy” on naval subjects will delight 
the lover of things nautical, — * Admiral Far- 
ragut,” by Edward Kirk Rawson ; “ American Sea 
Songs,” by Alfred M. Williams; and “ ‘The Limit in 
Battle Ships,” by John M. Ellicott. For the fic- 
tion of the number we find some chapters of Craw- 
ford’s ** Don Orsino;” and a clever, baffling story 
by Henry James, called “The Private Life.” An 
interesting study of the impressionist school of 
painters is furnished by Cecilia Waern, under the 
title of “Some Notes on French Impressionism.” 


——__@—___— 


BOOK NOTICES. 


A TREATISE ON THE Law OF IDENTIFICATION. 
A separate branch of the Law of Evidence. 
Identity of Persons and Things, Animate and 
Inanimate ; The Living and the Dead; Things 
Real and Personal, in Civil and Criminal Prac- 
tice ; Mistaken Identity ; Corpus Delicti ; Ldem 
Sonans ; Opinion Evidence. By Gerorce E. 
Harris, of the Washington, D. C. Bar. H. B. 
Parsons, Publisher, Albany, N. Y., 1892. Law 
sheep, $5.00 net. “ 


In this treatise Mr. Harris devotes himself to the 
discussion of one of the most important branches of 
the Law of Evidence, and one which is well worthy 
of consideration by itself. In a clear and concise 
manner the author treats of the identity of persons 
and things, living and dead, animate and inanimate ; 
things real and personal,—in Civil and Criminal 
practice in England and America, as well as of the 
various means of identification. The subject is one 
of absorbing interest, perhaps mcre so than any other 
one branch of Evidence; and the author, availing 
himself of this fact, has given us a most readable 
as well as instructive book. The chapters on the 
identification of Real Estate, Ancient Records and 
Documents, and Personal Property are especially 
valuable to the general practitioner. while the crim- 
inal lawyer will find the work of the greatest aid and 
assistance. Mr. Harris has evidently exercised great 





care and good judgment in the preparation of the 
book, and has given to the profession a really valu- 
able addition to the many treatises on the Law of Evi- 
dence. Typographically the volume leaves nothing 
to be desired. 


THE AMERICAN SraTE Reports, VoL. XXIIL., 
containing the cases of general value and author- 
ity, decided in the courts of last resort of the 
several States, selected, reported, and annotated 
by A. C. FREEMAN. Bancroft-Whitney Com- 
pany, San Francisco, 1892. $4.00. 


This last volume of the State Reports is unusually 
rich in important decisions, which are accompanied 
by exhaustive and valuable notes by Mr. Freeman. 
The cases reported include decisions of the courts of 
California, Florida, Illinois, Kansas, Maine, Massa- 
chusetts, Missouri, New Hampshire, North Carolina, 
Oregon, Pennsylvania, Texas, and Wisconsin. The 
following cases, with the notes thereto, are especially 
worthy of mention for their value: King v. Rhew, 
108 N. C ; Gulf, etc. Rwy. Co. v. Brentford, 79 Tex. 
619 ; and Chicago, etc. Rwy. Co. v. Chapman, 133 


Ill. 96. 


A TREATISE ON THE LAW RELATING TO PUBLIC 
OFFICERS AND SURETIES IN OFFICIAL Bonps. By 
Monrcomery H. THroop. The J. Y. Johnston 
Company, New York, 1892. $7.75. 


In this volume Mr. Throop has collected and ar- 
ranged ina logical and convenient form the general 
rules of law relating to all public offices, from the 
highest to the lowest, and sureties in their official 
bonds. Intended, as it is, for general use, the book 
does not consider such statutory provisions as mi- 
nutely regulate the powers, duties, liabilities, etc., of 
public officers, but the author confines himself to an 
exposition of the law as established by the adjudica- 
tions of the courts of this country and England. In 
a word, the treatise develops the whole body of the 
law relating to public officers, whether the principles 
involve constitutional or statutory construction, or are 
of common law origin. The reformed ballot laws, 
the civil service law, proceedings to obtain posses- 
sion of books and papers, common law crimes com- 
mitted by officers, and the liability of sureties in 
official bonds are treated in an able and exhaustive 
manner. The publishers have taken unusual pains 
to assure an absolute freedom from error in the work, 
every citation having been carefully read and verified 
by their own editors in addition to the author’s veri- 
fications, —a precaution which might with advantage 
be adopted by other publishers. That there is need of 
such a work as this treatise there can be no doubt; 
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and not only the profession, but every one holding 
public office, should heartily welcome the treatise as 
*a valuable guide and assistant 


THE GENERAL PRINCIPLES OF THE LAW OF EVI- 
DENCE, WITH THEIR APPLICATION TO THE TRIAL 
oF Civit Actions at CoMMON Law, IN Eguirty, 
AND UNDER THE CODES OF CIVIL PROCED- 
URE OF THE SEVERAL StaTES. By FRANK S. RICE. 
The Lawyers’ Co-Operative Publishing Co., 
Rochester, N. Y., 1892. Two vols. Law sheep, 
$11.00 net. 


With the uncertainty and contradiction that prevail 
in the present law on Evidence, there is certainly, as 
the author says, a necessity for some standard of 
authority that will assist in harmonizing the discrep- 
ancies that pervade the Federal and State decisions. 
This work, by Mr. Rice, does not seem to us to meet 
this necessity. It can hardly be called a treatise, but 
is rather a collection of American decisions (State 
and Federal) carefully arranged under the appropriate 
heads to which they have reference. It is, in fact, 
a studious attempt to appropriately group and classify 
the latest utterances of authority upon every propo- 
sition that is avowedly or by implication involved 
in the proper evolution of the text. As an admirably 
arranged digest of American decisions upon this im- 
portant subject, the work possesses much real value, 
and will be of assistance to the profession ; but as a 
treatise covering the growth, development, and appli- 
cation of the principles which underlie the Law of 
Evidence, it will hardly supersede those glder works 
which have long been, and still continue to be, re- 
garded as standards. 


THe LecaL AND MERCANTILE HAND-BooK OF 
Mexico. By A. K. Comey, Consul-General of 
Mexico at San Francisco, and JosE F. Gopoy, 
Vice-Consul of Mexico at San _ Francisco. 
Bancroft-Whitney Company, San _ Francisco, 
Agents for the Authors, 1892. Cloth, $4 00 net. 


The growing importance of the trade relations be- 
tween the English-speaking countries and the Re- 
public of Mexico, as well as the fact that every year 
there is a noticeable increase in the amount of Amer- 
ican and English capital invested in that country, 
renders it important that there should be published a 
book which contains all matters pertaining to the 
laws of Mexico affecting foreigners, and such other 
data and information as may be useful to the mer- 
chant, manufacturer, miner, and investor dealing in 
or with that country. 

It is with that object in view that this publication 
has been undertaken ; and the readers of the “ Legal 





and Mercantile Handbook ” will find in it, in a con- 
venient form, and in the English language, all the 
information that they may need regarding the laws 
and commercial usages of the Mexican Republic. 

The greatest care has apparently been taken in the 
translation of official documents, and all information 
comprised in the book has been obtained from official 
sources 

Special attention has been given to the trans- 
lation of the customs tariff and of the regulations 
affecting the importation of merchandise into Mex- 
ico, as well as of the laws affecting the status of 
foreigners and those relating to mining; and it is 
the first time that those important laws have been 
translated into English and compiled in one volume. 

The work will prove of value to all those having 
business relations with our sister Republic. 


THE PRESUMPTION OF Sex, and Other Papers. 
By Oscar Fay Apams. Lee and Shepard, Bos- 
ton, 1892. $1.00. 


Mr. Fay certainly wields a vigorous and cutting 
pen, and in this little volume of Essays spares neither 
the stronger nor the weaker sex. Some of the papers 
making up the contents originally appeared in the 
“North American Review,” exciting much dis- 
cussion and criticism when they were published. 
Whether or not the author’s views are accepted by 
his readers, he has assuredly given them something 
to think about. Both men and women may claim 
that he is unfair and prejudiced, but it cannot be de- 
nied that there is much truth in what he says. 


METHODS OF INSTRUCTION AND ORGANIZATION IN 
THE GERMAN SCHOOLS. By JoHN T. PRINCE, 
Agent Mass. State Board of Education. Lee 
and Shepard, Boston, 1892. Cloth, $1.00 net. 


Any work on educational topics by Mr. John T. 
Prince, of the Mass. Board of Education, would be 
sure of acordial reception by all educators and those 
interested in educational matters ; but special atten- 
tion will be attracted to this volume, which contains 
the results of his observation of the schools of Ger- 
many. The work g’ves a general idea of the organ- 
ization of the schoo!s, and such a view of their inner 
workings as may be helpful to teachers and school 
officers. An account of the work in Normal, High, 
Private, Industrial, and Elementary schools is given, 
and very interesting matter relating to Elementary 
Science and Observation Lessons. 

The information regarding statistics and organiza- 
tion have been derived from many sources, and the 
authorities are given. The marginal notes will be of 
special value to members of Normal Schools and 
Reading Circles as well as to the general reader. 
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